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This  adult  instructional  unit  in  Family  Law  has  been  developed 
to  meet  the  growing  need  for  classroom  and  reference  materials 
addressing  broad  contemporary  legal  issues  of  practical  concern 
to  Montana  citizens.   This  unit  is  designed  to  be  utilized  by 
teachers  and  county  extension  agents  in  furthering  the  know- 
ledge and  understanding  of  adults  in  their  respective  communities. 

This  Family  Law  material  can  only  realistically  accomplish  the 
following  goals: 

1.  Provide  class  participants  with  an  ability  to  identify 
legal  problems  with  sufficient  lead  time  to  permit 
utilization  of  appropriate  planning  strategies  in  seeking 
solutions; 

2.  Acquaint  class  participants  with  the  basic  legal  frame- 
work within  which  economic  and  social  decisions  are 
made  and  activities  are  carried  on; 

3.  Instill  in  class  participants  the  need  for  persistent 
examination  of  the  facts  in  every  problem  situation, 
accepting  or  assinning  only  that  Justified  by  critical 
inquiry; 

h.      Develop  in  class  participants  an  appropriate  mindset  and 
objective  decision-making  ability  to  effectively  function 
in  the  presence  of  iincertain  and  emotional  situations. 

One  cannot  expect,  as  a  goal  of  this  unit,  to  develop  the  abilities 
sufficient  to  yield  confidence  in  one's  own  legal  problem-solving 
ability.   Rather,  such  a  \init  shoiild  enhance  one's  awareness  of 
the  need  for  legal  counsel. 
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Preface,  continued 


As  much  of  Family  Law  reflects  life  itself  and  offers 
practical  insights  to  other  "real  world"  problems,  this 
iinit  is  recommended  for  use  by  instructors  and  their  stu- 
dents, with  the  admonition  to  enjoy  the  unit  and  to  strive 
for  the  highest  possible  mastery  of  the  subject  matter 
covered. 

The  work  on  this  unit  was  conducted  at  the  Department  of 
Agricultural  and  Industrial  Education  at  Montana  State 
University.   This  work  was  supported,  in  part,  by  a  grant 
from  the  Montana  Office  of  Public  Instruction,  Department 
of  Vocational  Services. 
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DISCLAIMER 


This  publication  is  designed  to  provide  accurate 

AND  authoritative  INFORMATION  IN  REGARD  TO  THE 
SUBJECT  MATTER  ADDRESSED.   It  IS  PROVIDED  WITH  THE 
UNDERSTANDING  THAT  THE  AUTHOR  AND  PUBLISHER  ARE  NOT 
ENGAGED  IN  RENDERING  LEGAL,  ACCOUNTING.  OR  OTHER 
PROFESSIONAL  SERVICE.   If  LEGAL  ADVICE  OR  OTHER 
EXPERT  ASSISTANCE  IS  REQUIRED,  THE  SERVICES  OF  A 
COMPETENT  PROFESSIONAL  SHOULD  BE  SECURED. 


—Declaration  of  principles  jointly  adopted  by  the 
American  Bar  Association  and  a  committe  of  publishers 

AND  associations. 
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FAMILY  LAW  ADULT  UNITS 

Unit :   Family  Law 

Lesson  No.  1:   Marriage  and  the  Law 

Need; 

All  of  us  want  to  be  part  of  a  family.  The  family  is  the 
basic  unit  of  our  society.  Family  life  is  changing 
rapidly.  More  women  are  working  than  ever  before.  The 
divorce  rate  is  higher  than  ever  before  in  history.  There 
seems  to  no  longer  be  what  once  was  described  as  a  typical 
American  family.  As  a  result  of  the  changing  family 
structure,  the  law  is  having  more  and  more  impact  on  the 
family. 

References: 

Arbetman,  McMahon  &  O'Brien,  (1980),  Street  Law;  A  Course 
in  Practical  Law,  (2nd  Ed.),  west  Publishing  Company, 
St.  Paul,  Minnesota. 

Furlong  and  McMahon,  (1982),  Consumer  Law;  Competencies  in 
Law  and  Citizenship,  West  Publishing  Company,  St.  Paul, 
Minnesota. 

Montana  Codes  Annotated 

Lesson  Objectives; 

After   successfully  completing  this  lesson  and   the   activities 
associated  with  it,  a  student  will  be  able  to: 

a.  Legally  define  a  family. 

b.  Describe   and/or   explain   the   requirements   for   a   valid 
marriage. 

Interest  Approach: 

Ask  the  class  to  describe  what  they  feel  would  be  the 
ideal  family.  Ask  them  if  they  feel  there  are  laws  to 
protect  the  family,  and  if  so  what  are  some  of  these  laws. 


Lecture/Discussion 


Procedure  &  Content 


In  the  eyes  of  the  law, 
what  is  marriage? 


A.  Marriage:  A  contract  between 
two  persons  who  agree  to  live 
together  as  husband  and  wife. 

B.  Uniquenesses  of  the  marriage 
contract. 

1.  Cannot  be  changed  or  ended 
without  court  approval. 

2.  The  state  considers  the 
marriage  contract  as  its 
concern. 

3.  The  state  establishes  legal 
requirements  for  the  con- 
tract . 


a)  Can  marry  only  one  person. 

b)  Cannot  marry  a  close  rela- 
tive. 

c)  Age  requirements  -  with  or 
without  parental  or 
judicial  permission. 


It  starts  with 
license. 


a  marriage 


What  constitutes  a  legal 
marriage? 


A.  Have  one  or  more  students  obtain 
a  copy  of  an  application  for  a 
marriage  license.   Have  the  stu- 
dents ask  about  the  legal  re- 
quirements for  obtaining  a 
marriage  license  and  report  their 
findings  to  the  class.   The  fol- 
lowing questions  should  be 
answered  (OH-1 ) . 

1.  Where  does  a  couple  obtain 
a  marriage  license? 

2.  Is  a  physical  exam  or  blood 
test  required? 

3.  Is  there  a  waiting  period 
before  one  can  get  married? 

4.  If  so,  how  long  is  it? 

A.  In  order  for  a  marriage  to  be 
legal  and  valid,  a  couple  wish- 
ing to  be  married  must  follow 
certain  steps. 


Lecture/Discussion 


Procedure  &  Content 


1.  Montana  requires  that  a  blood 
test  be  taken,  only  froin  the 
female  and  only  for  rubella. 

2.  A  test  for  veneral  disease 
is  no  longer  required  in 
Montana. 

3.  The  blood  test  must  be 
taken  no  more  than  6  months 
prior  to  the  application 
for  license. 

4.  After  the  tests,  the 
couple  must  go  to  the  clerk 
of  the  court  to  apply  for  a 
license.   Examine  an 
application  for  a  marriage 
license. 


What  is  meant  by  a 
common  law  marriage? 


5.  The  couple  will  need  to  swear 
to  the  truth  of  the  statements 
on  the  license  application  and 
pay  a  license  fee  of  $30.00. 

6.  Montana  no  longer  requires 
a  waiting  period.   The 
license  is  effective  upon 
issuance  and  expires  after 
180  days. 

7.  A  few  states  require  very 
young  couples  to  participate 
in  marriage  counseling  prior 
to  issuance  of  a  license. 
Montana  does  not. 

8.  If  either  party  appears  to 
be  intoxicated  or  under  the 
influence  of  drugs  or 
alcohol,  the  license  shall 
not  be  issued. 

9.  Review  the  process  using 
OH-1,  entitled  "Require- 
ments for  a  valid 
Marriage" . 

The  common  law  marriage  is  valid 
in  the  District  of  Columbia  and 
13  states  -  AL,  CO,  GA,  ID,  lA, 
KS,  MT,  OH,  OK,  PA,  RI,  SC  &  TX. 


Lecture/Discussion 


Procedure  &  Content 


B.  The  common  law  marriage  is  estab- 
lished without  blood  test, 
license,  or  any  formal  ceremony. 
A  common  law  marriage  must  meet 
the  following  requirements.   The 
couple  must: 

1.  Consider  themselves  to  be 
husband  and  wife. 

2.  Hold  themselves  out  to  the 
public  as  husband  and  wife. 

3.  Must  act  like  husband  and 
wife  by  living  together  and 
having  sexual  relations. 

4.  Meet  minimum  age  requirements 
for  a  legal  marriage. 

C.  Other  comments  on  a  common  law 
marriage: 

1.  The  time  required  to  create  a 
common  law  marriage  varies 
among  states.   Montana  does 
not  specify  a  time  limit. 

2.  Some  states,  although  they 
don't  allow  such  marriages, 
will  recognize  them  if  it  was 
legal  where  it  took  place. 

3.  Persons  with  a  valid  common 
law  marriage  have  the  same 
obligation  or  rights  as  a 
couple  married  in  a  formal 
wedding  ceremony. 


Application: 


Ask  the  students  to  find  the  answer  to  the  following 
situation.  "Mary,  who  is  21,  and  Bill,  who  is  22,  live 
in  a  state  that  requires  a  3  day  waiting  period  for  a 
marriage  license.  Another  state  close  by  allows 
marriages  with  no  waiting  period.  If  Mary  and  Bill  drive 
to  the  other  state,  get  married,  and  return,  is  the 
marriage  valid  in  the  state  where  they  live?" 


Vocabulary  List  and  Terms: 


bigamy 
incest 
annulment 


coercion 

fraud 
rubella 
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^        REQUIREMENTS  ^ 

^          FOR  A  VALID  ^ 

^           MARRIAGE  ^ 

yiii  EACH  SPOUSE  UST:  ];< 

^^^  1.  Be  above  the  minimum  age  for  marriage.  C^ 

\y  2.  Be  single  or  legally  divorced.  \y 

N^  3.  Not  be  a  close  relative  of  the  other.  v^ 

/VJ  ^.  Have  required  physical  exams  or  tests.  /V) 

Cy  5.  Have  carried  out  the  requirements  involved  in  CO 

p/\       applying^  paying  for.  and  obtaining  the  y-S^ 

\^                   marriage  license.  \/ 

^y^  6.  Have  the  marriage  ceremony  performed  by  a  y>^ 

\y                  person  authorized  by  law.  VX 

<:?  <;9 

<:?  cp 

^  Cp 

<:p  <:p 
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CLERK  OF 
COURT 


1    MARRIAGE  LICENSE  NUMBER 


MONTANA 
MARRIAGE  APPLICATION 


3  DATE  LICENSE  ISSUED  rMonm.  Day.  Year) 


5  GROOM  SNAME  Firsl 


6a  RESIDENCE -Stale*  Zip  Code 


6b  COUNTY 


7   BmiHPLACE  (City.  County  and  Stale  or  Country) 


9a  FATHER  S  NAME  (First.  Middle.  Last) 


10a  MOTHERS  NAME  (First,  Middle.  Maiden  Surname) 


11   RACE  — American  Indian. 
Black.  While,  elc  (Specily) 


Number  of  this  marriage 
First,  Second.  Elc 
•Specilyl 
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4  STATE  FILE  NUMBER 


6c  STREET  &  NUMBER.  CITY.  TOWN  OR  LOCATION 


8a  DATE  OF  BIRTH  (Month.  Day.  Year) 


9b  ADDRESS  (City  i  Slate) 


tOb  ADDRESS (»Di«ereni; 


9c  BIRTHPLACE  (Slate  or 
Foreign  Country) 


10c   BIRTHPLACE  (Stale  or 
Foreign  Country) 


EDUCATION  (Specily  only  highest  grade  completed) 


Elementary  —  Secondary:  (0-12) 


College  (I.  2.  3.  4.  OR  5  + ) 


Previous  Marriage 


Terminated  by 


Name  of  Wile  (First  and  Maiden 
Surname) 

15b 


Place  of  dissolution  or  death 
(county  and  slate) 


Date  dissolution  or  death 
(Month.  Day.  Year) 

15d 


16a  BRIDE  S  NAME  First 


1 7a  RESIDENCE-Slale  &  Zip  Code 


17b  COUNTY 


18  BIRTHPLACE  (City.  County  and  Slate  or  Country) 


?0a  FATHER  S  NAME  (First.  Middle.  Last) 


21a  MOTHER  S  NAME(Firsl.  Middle.  Maiden  Surname) 


27  RACE — American  Indian. 
BlacK.  While,  etc  (Specily) 


Number  of  this  marriage 
Firsl.  Second,  Etc 
Etc  (Specify) 

25 


16b  MAIDEN  SURNAME  (II  Dillerent) 


17c  STREET  &  NUMBER.  CITY.  TOWN  OR  LOCATION 


19a,  DATE  OF  BIRTH  (Month.  Day.  Year) 


20b  ADDRESS  (Cify  S  Stale) 


21b  ADDRESS  (/(DWerenI) 


20c  BIRTHPLACE  (Slate  or 
Foreign  Country) 


21c  BIRTHPLACE  (Stale  or 
Foreign  Country) 


EDUCATION  (Specify  only  highest  grade  completed) 


ElementarY  —  Secondary;  (0-12) 


24a 


College:  (1,2. 3, 4.  OR  S-f) 


Terminated  by 


26a 


Previous  Marriage 


Name  of  Husband 


Place  of  dissolution  or  death 
(county  and  stale) 

26c 


Date  of  dissolution  or  death 
(Month,  Day.  Year) 

26d 


27  DATE  OF  MARRIAGE  (Month.  Day,  Vear) 


28  PLACE  OF  MARRIAGE  (County) 


29  OFFICIANT 


OFFICIANT 


31a  LOCAL  OFFICIAL  MAKING  REPORT  TO  STATE  HEALTH  DEPARTMENT  (Signature  and  nile; 


30  RELIGIOUS  OR  CIVIL  OFFICIAL  (Specily) 


31b  DATE  RECEIVED  BY  LOCAL  OFFICIAL  (Month,  Day,  Year) 


32a  ARE  THE  PARTIES  RELATED?  32b  RELATIONSHIP 


33a  PRIOR  APPLICATION  REJECTED? 


33b  REASON  AND  DATE 


35a  FUTURE  ADDRESS-STREET  &  NUMBER. CITY.  TOWN  OH  UXATION 


LEGAL 

INt'ORMATlON 

AND 
SIGNATURES 


34   EITHER  PARTY  UNDER  THE  INFLUENCE  OF 
INTOXICATING  LIQUOR  OR  NARCOTIC  DRUGS? 


35b  STATE  &  ZIP  CODE  35c.  TELEPHONE  NUMBER 


WE  HEREBY  CERTIFY  THAT  THE  INFORMATION  PROVIDED  IS  CORRECT  TO  THE  BEST  OF  OUR  KNOWLEDGE  AND  BELIEF 
AND  THAT  WE  ARE  FREE  TO  MARRY  UNDER  THE  LAWS  OF  THIS  STATE. 


36a  BRIDES  SIGNATURE 


37  SUBSCRIBED  AND  SWORN  TO  BEFORE  ME  THIS: 

day  of 19_ 


CLERK  OF  COURT 


Deputy 


Recorded  Book . 


Page. 


36b  GROOMS  SIGNATURE 


38.  PROOF  OF  AGE 

D  BIRTH  CERTIFICATE 
D  DRIVER'S  LICENSE 
D  OTHER  (SpecKy) 


39.  PERMISSION  GRANTED  PURSUANT  TO 
40-1-213  MCA  (Underage) 


District  Judge 


CURRENT  MONTANA  CODES 


Part  1 
General  Provisions 

40-1-101.  Purposes.  This  chapter  shall  be  liberally  construed  eind 
applied  to  promote  its  underlying  purposes,  which  are  to: 

(1)  provide  adequate  procedures  for  the  solemnization  and  registration  of 
marriage; 

(2)  strengthen  and  preserve  the  integrity  of  marriage  and  safeguard  family 
relationships. 

History:    En.  48-302  by  Sec  2,  Ch.  536.  L.  1975;  R.C.M.  1947,  48-302(part). 

40-1-102.  Uniformity  of  application  and  construction.  This  chapter 
shall  be  so  applied  and  construed  as  to  effectuate  its  general  purpose  to  make 
Uniform  the  law  with  respect  to  the  subject  of  this  chapter  among  those  states 
which  enact  it. 

History:    En.  48-303  by  Sec.  3,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-303. 

40-1-103.  Formalities.  Marriage  is  a  personal  relationship  between  a 
man  and  a  woman  arising  out  of  a  civil  contract  to  which  the  consent  of  the 
parties  is  essential.  A  marriage  licensed,  solenmized,  and  registered  as  pro- 
vided in  this  chapter  is  valid  in  this  state.  A  marriage  may  be  contracted, 
maintained,  invalidated,  or  dissolved  only  as  provided  by  the  law  of  this  state. 

History:    En.  48-304  by  Sec.  4,  Ch.  536.  L.  1975;  R.C.M.  1947,  48-304. 

Cross-References  Contracts.  Title  28,  ch.  2  and  3. 

Obligations  which  cannot  be  specifically  Contracts  in  restraint  of  marriage  generally 

enforced  —  marriage  promise,  27-1-412.  void,  28-2-706. 

Cause  of  action  for  breach  of  promise  abol-  What  contracts  must  be  in  writing  —  mar- 

ished,  27-1-602.  riage.  28-2-903. 

Consent  in  general,  Title  28,  ch.  2,  part  3. 

40-1-104.  Application.  All  marriages  contracted  within  this  state  prior 
to  January  1,  1976,  or  outside  the  state,  that  were  valid  at  the  time  of  the 
contract  or  subsequently  validated  by  the  laws  of  the  place  in  which  they  were 
contracted  or  by  the  domicile  of  the  parties  are  valid  in  this  state. 

History:     En.  48-313  by  Sec.  13,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-313. 


3  MARRIAGE  40-1-107 

40-1-105.     Application  of  the  Montana  Rules  of  Civil  Procedure. 

(1)  Except  for  proceedings  coming  under  the  Uniform  Child  Custody  Jurisdic- 
tion Act,  the  Montana  Rules  of  Civil  Procedure  apply  to  all  proceedings  under 
this  chapter,  except  as  otherwise  provided  in  this  chapter. 

(2)  A  proceeding  for  declaration  of  invalidity  of  marriage  shall  be  entitled, 

"In  re  the  Marriage  of and  ".  A  custody  or  support  proceeding 

shall  be  entitled,  "In  re  the  (custody)  (support)  of ". 

(3)  The  initial  pleading  in  all  proceedings  under  this  chapter  shall  be 
denominated  a  petition.  A  responsive  pleading  shall  be  denominated  a 
response.  Other  pleadings,  and  all  pleadings  in  other  matters  under  this  chap- 
ter, shall  be  denominated  as  provided  in  the  Montana  Rules  of  Civil  Proce- 
dure. 

(4)  In  this  chapter,  "decree"  includes  "judgment". 

History:  En.  48-315  by  Sec  15,  Ch.  536,  L.  1975;  amd.  Sec.  26,  Ch.  537,  L.  1977;  R.C.M. 
1947,  48-315(part). 

Cross-References  Procedure  —  commencement  —  pleadings  — 

Montana  Rules  of  Civil  Procedure,  Title  25,  abolition  of  existing  defenses  in  termination  of 

ch.  20.  marriage,  40-4-105. 

Application  of  the  Montana  Rules  of  Civil  Uniform  Child  Custody  Jurisdiction  Act,  Title 

Procedure  to  termination  of  marriage,  child  cus-  40,  ch.  7,  part  1. 

tody,  and  support,  40-4-103. 

40-1-106.  Parts  of  code  not  applicable.  The  provisions  of  other  por- 
tions of  this  code  in  relation  to  contracts  and  the  capacity  of  persons  to  enter 
into  them  have  no  application  to  the  contract  of  marriage. 

History:  En.  Sec.  58,  Civ.  C.  1895;  re-en.  Sec.  3615,  Rev.  C.  1907;  re-en.  Sec.  5708,  R.C.M. 
1921;  Field  Civ.  C.  Sec.  43;  re-en.  Sec.  5708,  R.C.M.  1935;  R.C.M.  1947,  48-114. 

Cross-References  Contracts,  Title  28,  ch.  2  and  3. 

Cause  of  action  for  breach  of  promise  abol-  Minors  —  power  to  contract,  Title  41,  ch.  1, 

ished,  27-1-602.  part  3. 

Parties  to  contracts,  Title  28,  ch.  2,  part  2. 

40-1-107.  Form  of  application,  license,  marriage  certificate,  and 
consent.  (1)  The  director  of  the  department  of  health  and  environmental  sci- 
ences shall  prescribe  the  form  for  an  application  for  a  marriage  license,  which 
shall  include  the  following  information: 

(a)  name,  sex,  address,  date  and  place  of  birth  of  each  party  to  the  pro- 
posed marriage; 

(b)  if  either  party  was  previously  married,  his  name,  and  the  date,  place, 
£md  court  in  which  the  marriage  was  dissolved  or  declared  invalid  or  the  date 
and  place  of  death  of  the  former  spouse; 

(c)  name  and  address  of  the  parents  or  guardian  of  each  party; 

(d)  whether  the  parties  are  related  to  each  other  and,  if  so,  their  relation- 
ship; and 

(e)  the  name  and  date  of  birth  of  any  child  of  whom  both  parties  are  par- 
ents bom  prior  to  the  making  of  the  application,  unless  their  parental  rights 
and  the  parent  and  child  relationship  with  respect  to  the  child  have  been 
terminated. 

(2)  The  director  of  the  department  of  health  and  environmental  sciences 
shall  prescribe  the  forms  for  the  marriage  license,  the  marriage  certificate, 
and  the  consent  to  marriage. 

History:    En.  48-305  by  Sec.  5,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-305. 


40-1-201  FAMILY  LAW  4 

Cro88-Reference8  Child  legitimized  by  marriage  of  parents, 

Solemnization  and  registration  —  consent  to      40-6-203. 
marriage,  40-1-301.  Parent-child   legal   relationship  termination. 

Dissolution  of  marriage,  Title  40,  ch.  4,  part  1.       Title  41,  ch.  3,  part  6. 

Relinquishment  of  parental  rights,  40-6-135.  Duty  to  furnish  information,  50-15-108. 

Marriage  certificates,  50-15-301. 


Part  2 
License  Provisions 

40-1-201.  License  application.  (1)  No  Montana  resident  may  be  joined 
in  marriage  within  this  state  until  a  Ucense  has  been  obtained  for  that  pur- 
pose from  a  clerk  of  the  district  court. 

(2)  A  license  so  issued  shall  authorize  a  marriage  ceremony  to  be  per- 
formed in  the  county  where  the  license  is  issued  or  in  any  other  county  of 
this  state. 

(3)  If  both  parties  are  nonresidents  of  the  state,  the  license  may  be 
obtained  from  the  clerk  of  the  district  court  of  the  county  where  the  marriage 
ceremony  is  to  be  performed.  If  one  of  the  persons  is  a  nonresident  of  the 
county  where  the  license  is  to  issue,  his  part  of  the  application  may  be  com- 
pleted and  sworn  to  or  affirmed  before  the  person  authorized  to  accept  such 
applications  in  the  county  and  state  in  which  he  resides. 

Histor>:  En.  Sec  5,  Ch.  232,  L.  1963;  amd.  Sec  8,  Ch.  33,  L.  1977;  R.C.M.  1947,  48-146; 
amd.  Sec.  1.  Ch.  42,  L.  1983. 

Cross-References  Discrimination  in  issuance  of  licenses  prohib- 

Duties  of  Clerk  of  District  Court,  Title  3,  ch.      ited,  49-3-204. 
5,  part  5. 

40-1-202.  License  issuance.  When  a  marriage  application  as  been 
completed  and  signed  by  both  parties  to  a  prospective  marriage  and  at  least 
one  party  has  appeared  before  the  clerk  of  the  district  court  and  paid  the 
marriage  license  fee  of  $30,  the  clerk  of  the  district  court  shall  issue  a  license 
to  marry  and  a  marriage  certificate  form  upon  being  furnished: 

(1)  satisfactory  proof  that  each  party  to  the  marriage  will  have  attained 
the  age  of  18  years  at  the  time  the  marriage  Hcense  is  effective  or  will  have 
attained  the  age  of  16  yesu^  and  has  obtained  judicial  approval  as  provided 
in  40-1-213; 

(2)  satisfactory  proof  that  the  marriage  is  not  prohibited;  and 

(3)  a  certificate  of  the  results  of  any  medical  examination  required  by  the 

laws  of  this  state. 

History:  En.  48-306  by  Sec.  6,  Ch.  536.  L.  1975;  R.CJVl.  1947,  48-306;  amd.  Sec.  6.  Ch.  677, 
L.  1979;  amd.  Sec.  2,  Ch.  493,  L.  1981. 

Cross-References  Funding  for  battered  spouses  grant  programs. 

Fees  of  Clerk  of  District  Court,  25-1-201.  40-2-405. 

Prohibited  marriages,  40-1-401.  Minors  and  adults  defined,  41-1-101. 

Marriage  certificates,  50-15-301. 

40-1-203.  Proof  of  age  and  medical  certificate  required.  (1)  Before 
a  person  authorized  by  law  to  issue  marriage  licenses  may  issue  a  marriage 
license,  each  applicant  therefor  shall  exhibit  to  him  a  birth  certificate  or  other 
satisfactory  evidence  of  age  and,  if  the  applicant  is  a  minor,  the  approval 
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required  by  40-1-213.  Each  female  applicant,  unless  exempted  on  medical 
grounds  by  rule  of  the  department  of  health  and  environmental  sciences,  shall 
file  with  the  license  issuer  a  medical  certificate  from  a  physician,  licensed  to 
practice  medicine  and  surgery  in  any  state  or  United  States  territory,  or  any 
other  person  authorized  by  laws  of  Montana  to  make  a  medical  certificate. 
The  certificate  shall  state  that  the  applicant  has  been  given  a  standard  sero- 
logical test,  performed  not  more  than  6  months  before  the  date  of  issuance 
of  the  hcense,  and  that  the  report  of  the  results  of  the  serological  test  has 
been  exhibited  to  the  applicant  tested  and  that  the  other  party  to  the  pro- 
posed marriage  contract  has  examined  the  report  of  the  serological  test. 

(2)  A  person  who  by  law  is  able  to  obtain  a  marriage  license  in  this  state 
is  also  able  to  give  consent  to  any  examinations  and  tests  required  by  this 
section.  In  submitting  the  blood  specimen  to  the  laboratory,  the  physician  or 
any  other  person  authorized  by  the  laws  of  Montana  to  make  a  medical  certif- 
icate shall  designate  that  it  is  a  premarital  test. 

Historj-  En.  Sec.  1,  Ch.  208,  L.  1947;  amd.  Sec.  1,  Ch.  21,  L.  1959;  amd.  Sec  1,  Ch.  248, 
L.  1973;  amd.  Sec.  4,  Ch.  33,  L.  1977;  R.C.M.  1947,  48-134;  amd.  Sec.  1,  Ch.  33,  L.  1979;  amd. 
Sec  1,  Ch.  228.  L.  1981;  amd.  Sec  1,  Ch.  154,  L.  1983. 

Cross-References  Birth  certificate  to  be  filed,  50-15-201. 

General  duties  of  Clerk  of  the  District  Court,  Serological  test  for  syphilis,  50-18-104. 

3-5-501.  Certificate  of  freedom  from  venereal  disease 

Declaration  of  invalidity,  40-1-402.  not  to  be  issued,  50-18-111. 

Minors  and  adults  defined,  41-1-101. 

40-1-204.  Contents  and  form  of  medical  certificate.  (1)  The  medical 
certificate  shall  contain  a  statement  from  the  person  in  charge  of  the  labora- 
tory making  the  test  or  authorized  to  make  such  reports,  setting  forth: 

(a)  the  name  of  the  test; 

(b)  the  date  it  was  made; 

(c)  the  name  and  address  of  the  physician  or  other  person  authorized 
imder  the  laws  of  Montana  to  make  the  test; 

(d)  to  whom  the  test  was  sent;  and 

(e)  the  name  of  the  person  whose  blood  was  tested. 

(2)  In  the  event  that  an  error  is  discovered  in  the  results  of  the  test,  such 
results  will  be  expunged  from  the  records  of  the  department  of  health  and 
environmental  sciences. 

(3)  (a)  The  certificate  and  statement  shall  be  on  a  form  to  be  provided 
and  distributed  by  the  department  of  health  and  environmental  sciences  to  all 
county  clerks  of  the  court  in  the  state  and  to  laboratories  in  this  state  that 
are: 

(i)  operated  by  the  armed  forces  or  the  public  health  service  of  the  United 
States;  or 

(ii)  approved  by  the  department. 

(b)  This  form  is  hereinafter  referred  to  in  40-1-205  through  40-1-209  as 
"the  certificate  form". 

History:  En.  Sec  2,  Ch.  208,  L.  1947;  amd.  Sec  104,  Ch.  349.  L.  1974;  amd.  Sec  5,  Ch.  33, 
L.  1977;  R.C.M.  1947.  48-135;  amd.  Sec  2,  Ch.  154,  L.  1983. 

^^•^ferenoea  Certificate  of  freedom  from  venereal  disease 

Certificates.  50-15-109.  not  to  be  issued.  50-18-111. 
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40-1-206.  Certificates  from  other  states  or  for  military  personnel 
—  when  acceptable.  Certificate  forms  provided  by  other  states  having  com- 
parable laws  will  be  accepted  for  persons  who  have  received  a  standard  sero- 
logical test  outside  of  Montana  if  such  tests  are  performed  not  more  than  6 
months  before  the  issutmce  of  a  marriage  license.  Certificates  provided  by  the 
United  States  armed  forces  will  be  accepted  for  military  personnel  if  such  cer- 
tificates are  signed  by  a  medical  officer  commissioned  in  the  United  States 
armed  forces  or  United  States  pubHc  health  service  and  the  certificates  state 
the  examinations  are  standard  serological  tests  and  were  performed  not  more 
than  6  months  before  the  issuance  of  the  marriage  license. 

History:  En.  Sec.  3,  Ch.  208,  L.  1947;  amd.  Sec.  2,  Ch.  248,  L.  1973;  R.C.M.  1947,  48-136; 
amd.  Sec.  2,  Ch.  228,  L.  1981;  amd.  Sec.  1,  Ch.  25,  L.  1985. 

Cross-References 

Serological  test  for  syphilis,  50-18-104. 

40-1-206.     Premarital  test  —  approved  laboratories  —  rules.  (1) 

For  the  purpose  of  40-1-203  through  40-1-209,  a  standard  serological  test  shtdl 
be  a  test  for  rubella  immunity  which  is  approved  by  the  department  of  health 
and  environmental  sciences. 

(2)  The  standard  serological  test  is  acceptable  for  the  purposes  of  40-1-203 
through  40-1-209  only  if  it  is  performed  by  one  of  the  following: 

(a)  the  laboratory  of  the  department; 

(b)  a  laboratory  approved  by  the  department; 

(c)  a  laboratory  operated  by  any  other  state;  or 

(d)  a  laboratory  operated  by  the  United  States  public  health  service  or  the 
United  States  armed  forces. 

(3)  The  standard  serological  test  may  be  made  on  request  at  the  labora- 
tory of  the  department  of  health  and  environmental  sciences. 

(4)  The  department  of  health  and  environmental  sciences  shall  adopt 
reasonable  rules  for: 

(a)  reports  to  be  submitted  by  any  laboratory  making  tests  and  the  man- 
ner of  furnishing  the  reports  to  the  certifying  physician  and  the  state;  and 

(b)  exemptions,  on  medical  grounds,  from  the  premarital  serological  test. 
History:    En.  Sec.  4,  Ch.  208,  L.  1947;  amd.  Sec.  3,  Ch.  248,  L.  1973;  amd.  Sec.  6,  Ch.  33, 

L.  1977;  R.C.M.  1947,  48-137;  amd.  Sec.  3,  Ch.  154,  L.  1983. 

Cross-References  Serological  test  for  syphilis,  50-18-104. 

Adoption  Etnd  publication  of  rules,  Title  2,  ch. 
4,  part  3. 

40-1-207.  Examination  by  health  officer.  Any  applicant  for  a  mar- 
riage license  may,  if  he  so  chooses,  be  examined  free  of  charge  by  the  county 
physician  or  county  health  officer. 

History:     En.  Sec.  5,  Ch.  208,  L.  1947;  R.C.M.  1947,  48-138. 

Cross-References  Powers    and    duties    of    health    officers, 

Serologics]  test  for  syphilis,  50-18-104.  50-18-107. 

40-1-208.  Penalties.  (1)  An  applicant  for  a  marriage  license,  a  physician 
or  other  person  authorized  by  the  laws  of  Montana  to  make  a  medical  certifi- 
cate or  any  person  in  charge  of  or  authorized  to  make  reports  or  statements 
for  a  laboratory  who  misrepresents  his  identity  or  any  of  the  facts  called  for 
by  the  certificate  form  prescribed  by  40-1-203  through  40-1-205,  any  licensing 
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officer  who  issues  a  marriage  license  without  having  received  the  certificate 
form,  if  required,  or  who  has  reason  to  beheve  that  any  of  the  facts  on  the 
certificate  form  have  been  misrepresented  and  nevertheless  issues  a  marriage 
license,  or  any  person  who  otherwise  fails  to  comply  with  the  provisions  of 
40-1-203  through  40-1-209  is  guilty  of  a  misdemeanor  and  upon  conviction 
shall  be  punished  by  a  fine  of  not  more  than  $100. 

(2)  Medical  certificates,  laboratory  statements  or  reports,  and  applications 
referred  to  in  40-1-203  through  40-1-209  are  confidential  and  may  not  be 
divulged  to  or  open  to  inspection  by  any  person  other  than  state  or  local 
health  officers  or  their  representatives.  A  person  who  divulges  such  informa- 
tion or  opens  to  inspection  such  certificates,  statements,  reports,  or  applica- 
tions, without  authority,  to  any  person  not  by  law  entitled  to  the  same  is 
guilty  of  a  misdemeanor  and  upon  conviction  shall  be  punished  by  a  fine  of 
not  more  than  $100. 

History:  En.  Sec.  6,  Ch.  208,  L.  1947;  amd.  Sec.  7,  Ch.  33,  L.  1977;  R.C.M.  1947,  48-139; 
und.  Sec.  4,  Ch.  154,  L.  1983. 

Cross-References  Permissible  release  of  information  concerning 

Misdemeanors  —  classification  of  offenses,  infected  persons,  50-18-109. 

45-1-201.  Violation  a  misdemeanor,  50-18-113. 
Misdemeanor  defined,  45-2-101. 

40-1-209.  Expenses.  The  department  of  health  smd  environmental  sci- 
ences shall  provide  the  necessary  printing  and  pay  the  necessary  expenses 
relative  to  the  checking  and  approval  of  laboratories,  clerical  and  technical 
assistance  involved  in  the  administration  of  40-1-203  through  40-1-209,  and 
other  expenditures  necessary  in  carrying  out  the  provisions  and  purposes  of 
40-1-203  through  40-1-209.  All  claims  for  such  expenses  shall  be  submitted  for 
approval  and  audit  to  the  department  of  health  and  environmental  sciences 
and  shall  be  paid  in  accordance  with  law. 

History:    En.  Sec.  7,  Ch.  208,  L.  1947;  amd.  Sec.  104,  Ch.  349,  L.  1974;  R.C.M.  1947,  48-140. 

Cross-References 

Rules  of  Department  binding,  50-18-105. 

40-1-210.  No  license  to  be  issued  when  applicants  under  influence 
of  liquor  or  drug.  No  license  to  marry  shall  be  issued  if,  at  the  time  of 
making  application,  either  of  the  applicants  is  under  the  influence  of  intoxi- 
cating liquor  or  narcotic  drug. 

History:     En.  Sec.  6,  Ch.  232,  L.  1963;  R.C.M.  1947,  48-147. 

Cross-References 

Declaration  of  invalidity,  40-1-402. 

40-1-211.     Repealed.  Sec.  1,  Ch.  124,  L.  1979. 
History:    En.  Sec.  7,  Ch.  232,  L.  1963;  R.C.M.  1947,  48-148. 

40-1-212.  Effective  period  of  license.  A  Hcense  to  marry  is  effective 
upon  issuance  and  expires  after  180  days. 

History:  En.  48-307  by  Sec.  7,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-307;  amd.  Sec.  1,  Ch.  7, 
L.  1987. 

Compiler's  Comments  3  days  after  the  date  of  issuance,  unless  the 

1987  Amendment:  Substituted  existing  Ian-  judge  of  the  district  court  orders  that  the  license 

guage  for  former  language  that  read:  "A  license  is  effective  when  issued,  and  expires  180  days 

to  marry  becomes  effective  throughout  this  state  after  it  becomes  effective." 
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40-1-213.  Judicial  approval.  (1)  The  district  court  may  order  the  clerk 
of  the  district  court  to  issue  a  marriage  Hcense  and  a  marriage  certificate  form 
to  a  party  aged  16  or  17  years  who  has  no  parent  capable  of  consenting  to 
his  marriage  or  has  the  consent  of  both  parents  or  of  the  parent  having  the 
actual  care,  custody,  and  control  to  his  marriage,  if  capable  of  giving  consent, 
or  of  his  guardian.  The  court  must  require  both  parties  to  participate  in  a 
period  of  marriage  counseling  involving  at  least  two  separate  counseling  ses- 
sions not  less  than  10  days  apart  with  a  designated  counselor  as  a  condition 
of  the  order  for  issuance  of  a  marriage  license  and  a  marriage  certificate  form 
under  this  section. 

(2)  A  marriage  license  and  a  marriage  certificate  form  may  be  issued 
under  this  section  only  if  the  court  finds  that  the  underaged  party  is  capable 
of  assuming  the  responsibilities  of  marriage  and  the  marriage  will  serve  his 
best  interest.  Pregnancy  done  does  not  establish  that  the  best  interest  of  the 
party  will  be  served. 

(3)  The  district  court  shall  authorize  performance  of  a  marriage  by  proxy 

upon  the  showing  required  by  the  provisions  on  solemnization. 

History:  En.  48-308  by  Sec.  8,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-308;  amd.  Sec.  1,  Ch.  183, 
L.  1979. 

Croes-References  Release  of  information  by  physician  concern- 

Minors  and  adults  defined,  41-1-101.  ing  pregnant  minor,  41-1-402,  41-1-403. 


Part  3 
Solemnization 

40-1-301.  Solemnization  and  registration.  (1)  A  marriage  may  be 
solemnized  by  a  judge  of  a  court  of  record,  by  a  public  official  whose  powers 
include  solemnization  of  marriages,  by  a  mayor,  city  judge,  or  justice  of  the 
peace,  by  a  tribal  judge,  or  in  accordance  with  any  mode  of  solemnization 
recognized  by  any  religious  denomination,  Indian  nation  or  tribe,  or  native 
group.  Either  the  person  solemnizing  the  marriage  or,  if  no  individual  acting 
alone  solemnized  the  marriage,  a  party  to  the  marriage  shall  complete  the 
marriage  certificate  form  and  forward  it  to  the  clerk  of  the  district  court. 

(2)  If  a  party  to  a  marriage  is  unable  to  be  present  at  the  solemnization, 
he  may  authorize  in  writing  a  third  person  to  act  as  his  proxy.  If  the  person 
solemnizing  the  marriage  is  satisfied  that  the  absent  party  is  unable  to  be 
present  and  has  consented  to  the  marriage,  he  may  solemnize  the  marriage 
by  proxy.  If  he  is  not  satisfied,  the  parties  may  petition  the  district  court  for 
an  order  permitting  the  marriage  to  be  solemnized  by  proxy. 

(3)  The  solemnization  of  the  marriage  is  not  invalidated  by  the  fact  that 

the  person  solemnizing  the  marriage  was  not  legally  qualified  to  solemnize  it, 

if  either  party  to  the  marriage  believed  him  to  be  so  qualified. 

History:  En.  48-309  by  Sec.  9,  Ch.  536,  L.  1975;  amd.  Sec.  9,  Ch.  33,  L.  1977;  R.C.M.  1947, 
48-309(1),  (2),  (4);  amd.  Sec.  1,  Ch.  247,  L.  1979;  amd.  Sec.  3,  Ch.  348.  L.  1985. 

Cross-References  Nonprofit  corporations  —  voting  by  proxy. 

Powers  of  judicial  officers.  Title  3,  ch.  1,  part      35-2-507. 

Form  of  application,  license,  marriage  certifi- 
Voting  corporate  shares  by  proxy,  35-1-506.  cate,  and  consent,  40-1-107. 

Powers  of  attorney,  Title  72,  ch.  5,  part  5. 
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40-1-302  through  40-1-310  reserved. 

40-1-311.  Declaration  of  marriage  without  solemnization.  (1)  Per- 
sons desiring  to  consummate  a  marriage  by  written  declaration  in  this  state 
without  the  solemnization  provided  for  in  40-1-301  must,  prior  to  executing 
the  declaration,  secure  the  medical  certificate  required  by  this  chapter,  which 
shall  be  firmly  attached  to  the  declaration  and  shall  be  filed  by  the  clerk  of 
the  district  court  in  the  county  where  the  contract  was  executed. 

(2)  A  declaration  of  marriage  must  contain  substantially  the  following: 

(a)  the  names,  ages,  and  residences  of  the  parties; 

(b)  the  fact  of  mtirriage; 

(c)  the  name  of  father  smd  maiden  name  of  mother  of  both  parties  and 
address  of  each; 

(d)  a  statement  that  both  parties  are  legally  competent  to  enter  into  the 
marriage  contract. 

(3)  The  declaration  must  be  subscribed  by  the  parties  and  attested  by  at 
least  two  witnesses  and  formally  acknowledged  before  the  clerk  of  the  district 
court  of  the  county. 

(4)  The  fee  for  filing  a  declaration  is  $30  and  shall  be  paid  to  the  clerk 
at  time  of  filing. 

Histor):  En.  Sec.  85,  Civ.  C.  1895;  re-en.  Sec  3631.  Rev.  C.  1907;  re-en.  Sec.  5724,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  75;  re-en.  Sec.  5724.  R.C.M.  1935;  amd.  Sec.  1,  Ch.  275,  L.  1959;  amd. 
Sec.  44,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-130;  «md.  Sec.  2,  Ch.  33,  L.  1979;  amd.  Sec.  2,  Ch. 
12,  L.  1983. 

Cross-References  Proof  of  age  and  medical  certificate  required. 

General  duties  of  Clerk  of  the  District  Court,  40-1-203. 
3-5-501.  Validity  of  common-law  marriage,  40-1-403. 

Fee    for    filing    declaration   of   marriage.  Funding  of  battered  spouses  grant  program, 

25-1-201.  40-2-405. 

Who  may  contract,  28-2-201. 

40-1-312.  Persons  who  may  draft  declaration  of  marriage.  It  shall 
be  unlawful  for  any  person  other  than  the  parties  to  such  written  declaration 
to  draw  any  such  declaration  of  marriage  unless  he  shall  have  been  duly 
licensed  to  practice  law  in  the  state  of  Montana. 

History:    En.  Sec.  2,  Ch.  275,  L.  1959;  R.C.M.  1947,  48-130.1. 

Cross-References 

Attorney  certification,  37-61-206. 

40-1-313.  Penalty.  Any  person  violating  the  provisions  of  40-1-311  or 
40-1-312,  upon  conviction,  shall  be  subject  to  a  fine  of  not  less  than  $300  or 
6  months  in  a  county  jail,  or  both. 

History:     En.  Sec.  3,  Ch.  275,  L.  1959;  R.C.M.  1947,  48-130.2. 

Cross-References 

Misdemeanor  defined,  45-2-101. 

40-1-314  through  40-1-320  reserved. 

40-1-321.  Registration  of  marriage.  (1)  Upon  receipt  of  the  marriage 
certificate,  the  clerk  of  the  district  court  shall  register  the  marriage. 

(2)  Every  person  solemnizing  a  marriage  who  shall  neglect  to  make  and 
deliver  to  the  clerk  of  the  district  court  a  certificate  thereof  within  30  days 
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40-1-322  FAMILY  LAW  10 

after  having  solemnized  such  marriage  shall  forfeit  for  such  neglect  a  sum  not 
less  than  $10  or  more  than  $50;  smd  any  clerk  of  the  district  court  who  shall 
neglect  to  record  such  certificate  so  delivered  within  1  month  after  its  delivery 
shall  forfeit  the  like  penalty. 

History:  (l)En.  48-309  by  Sec.  9,  Ch.  536,  L.  1975;  amd.  Sec.  9,  Ch.  33,  L.  1977;  Sec.  48-309, 
R.C.M.  1947;  (2)En.  Sec.  7,  p.  409,  Bannack  Stat.;  re-en.  Sec.  7,  p.  520,  Cod.  Stat.  1871;  re-en. 
Sec  860,  5th  Div.  Rev.  Stat.  1879;  re-en.  Sec.  1421,  5th  Div.  Comp.  SUt.  1887;  amd.  Sec.  79, 
CiT.  C.  1895;  re-en.  Sec.  3625,  Rev.  C.  1907;  re-en.  Sec.  5718,  R.C.M.  1921;  re-en.  Sec.  5718, 
R.C.M.  1935;  Sec.  48-124,  R.C.M.  1947;  R.C.M.  1947,  48-124,  48-309(3). 

Cross-References  Documents  subject  to  recording,  7-4-2613. 

Clerk  of  Court  —  general  duties,  Title  3,  ch.  5,  Index  to  records  of  marriage  certificates, 

parts.  7-4-2619. 

Manner  of  keeping  records  and  storing  docu- 
ments, 7-4-2221. 

40-1-322.  Certificate  and  copy  presumptive  evidence.  The  original 
certificate  of  marriage  and  the  record  thereof  by  the  clerk  of  the  district  court 
or  a  copy  of  such  record  duly  certified  by  the  clerk  of  the  district  court  shall 
be  received  by  all  courts  in  all  places  as  presumptive  evidence  of  such  mar- 
riage. 

History:  En.  Sec.  10,  p.  410,  Bannack  Sut;  re-en.  Sec.  10,  p.  521,  Cod.  Sut.  1871;  re-en.  Sec. 
863,  5th  Div.  Rev.  Stat.  1879;  re-en.  Sec.  1424,  5th  Div.  Comp.  Stat.  1887;  amd.  Sec.  81,  Civ. 
C.  1895;  re-en.  Sec.  3627,  Rev.  C.  1907;  re-en.  Sec.  5720,  R.C.M.  1921;  re-en.  Sec.  5720,  R.C.M. 
1935;  amd.  Sec.  3,  Ch.  33,  L.  1977;  R.C.M.  1947,  48-126. 

Cross-References  Definition  and  examples  of  disputable  pre- 

Clerk  of  Court  —  duties  generally.  Title  3,  ch.      sumptions,  26-1-602. 
5,  part  5. 

40-1-323.    Proof  of  solemnized  marriage  when  no  record.  If  the 

record  of  the  solemnization  of  a  marriage  heretofore  entered  into  has  been 
lost  or  destroyed  and  not  known  to  exist,  the  parties  may  join  in  a  written 
declaration  of  such  marriage,  substantially  showing: 

(1)  the  names,  ages,  and  residences  of  the  parties; 

(2)  the  date  and  place  of  marriage  and  other  pertinent  facts  of  the  mar- 
riage; 

(3)  that  the  record  of  the  solemnized  marriage  has  become  lost  or 
destroyed,  as  the  case  may  be,  and  is  not  known  to  exist. 

History:  En.  Sec.  86,  Civ.  C.  1895;  re-en.  Sec.  3632,  Rev.  C.  1907;  re-en.  Sec.  5725,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  76;  re-en.  Sec  5725,  R.C.M.  1935;  amd.  Sec.  1,  Ch.  276,  L.  1959;  R.C.M. 
1947,  48-131. 

Cross-References 

Validity  of  common-law  marriage,  40-1-403. 

40-1-324.  Declaration  to  be  acknowledged  and  recorded.  The  writ- 
ten declaration  of  marriage  provided  for  in  40-1-323  shall  be  attested  by  at 
least  two  witnesses  and  formally  acknowledged  by  an  official  authorized  to 
administer  oaths  in  the  state  of  Montana.  The  filing  of  the  declaration  with 
the  clerk  of  the  district  court  in  the  county  of  the  residence  of  the  parties 
shall  serve  as  an  official  record  of  the  marriage  of  the  parties. 

Histor):  En.  Sec.  87,  Civ.  C.  1895;  re-en.  Sec.  3633,  Rev.  C.  1907;  re-en.  Sec.  5726,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  77;  re-en.  Sec.  5726.  R.C.M.  1935;  amd.  Sec.  2,  Ch.  276.  L.  1959;  R.C.M. 
1947,  48-132. 

Cross-References  Duties  of  Clerk  of  Court,  Title  3.  ch.  5,  part  5. 

Officers  who  may  administer  oaths,  1-6-101,  Validity  of  common-law  marriage,  40-1-403. 

3-1-402. 
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FAMILY  LAW  ADULT  UNITS 

Unit;   Family  Law 

Lesson  No.  2:   Husbands  and  Wives  and  the  Law 


Need: 


Everyone's  hope  when  they  marry  is  that  they  will  have  no 
problems.  Unfortunately,  this  does  not  always  happen  so 
there  are  laws  to  protect  the  rights  of  both  parties. 


References; 

Arbetman,  McMahon  &  O'Brien,  (1980),  Street  Law:  A  Course 
in  practical  Law,  (2nd  Ed.),  West  Publishing  Company, 
St.  Paul,  Minnesota. 

Furlong  and  McMahon,  (1982),  Consumer  Law:  Competencies  in 
Law  and  Citizenship,  West  Publishing  Company,  St.  Paul, 
Minnesota. 

Montana  Codes  Annotated 

Lesson  Objectives: 

After   successfully  completing  this  lesson  and   the   activities 
associated  with  it,  a  student  will  be  able  to; 

a.  Describe  the  legal  rights  of  the  husband  and  wife. 

b.  List  some  major  decisions  that  must  be  made  in  a  marriage. 

c.  Describe  the  implications  of  domestic  abuse. 


Interest  Approach; 

Ask  the  members  of  the  class  if  they  plan  to  marry 
sometime  in  the  future.  Ask  them  what  their  biggest 
concerns  are  regarding  marriage. 


Lecture/Discussion  Procedure  &  Content 

Describe  the  "traditional"    A.  The  traditional  model. 
American  marriage. 

1.  Husband  as  provider. 

2.  Wife  as  homemaker. 
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Lecture/Discussion  Procedure  &  Content 

B.  The  husband  was  considered  the 
head  of  the  household  and  pro- 
vided the  support  of  the  wife 
and  children. 

C.  The  wife  performed  the  household 
services  and  provided  companion- 
ship for  the  husband. 

D.  In  the  traditional  model,  the 
law  gave  the  husband  the  legal 
right  to  make  decisions  such  as: 

1.  Where  to  live. 

2.  How  money  would  be  spent. 

3.  The  names  of  the  children. 

4.  Other  important  matters. 

How  is  the  "traditional"      A.  A  number  of  changes  have  had  a 
marriage  model  been  tremendous  impact  on  the  model, 

challenged? 

1.  Economic  &  social  conditions. 

2.  Image  of  the  husband  as  the 
sole  breadwinner. 

3.  Image  of  wife  as  sole  home- 
maker  . 

4.  More  equal  division  of  res- 
ponsibilities and  rights. 

B.  The  law  has  changed  to  reflect 
the  idea  that  marriage  is  now  a 
partnership  between  equals. 

Marriage  and  financial        A.  In  general,  the  law  requires 
responsibilities.  husbands  and  wives  to  support 

one  another  in  accordance  with 
their  respective  needs  and 
abilities . 

1.  Many  states  require  both 
spouses  to  pay  for  nec- 
essary family  items 
purchased  by  either  of 
them.   Montana  presumes 
both  are  capable  of  working 
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Lecture/Discussion 


Procedure  &  Content 


and  providing  for  their 
families . 

2.  Some  states  still  retain  the 
traditional  role  where  hus- 
bands have  the  legal  duty  to 
provide  for  the  wife  and 
family. 

a)  If  the  husband  fails  to 
provide  the  essentials, 
the  wife  can  make  him  pay 
for  them. 

b)  At  the  same  time,  the  wife 
has  no  legal  responsibi- 
lity to  pay  the  husbands 
bills. 

3.  In  addition  to  basic  neces- 
sities, some  courts  are  re- 
quiring husbands  to  maintain 
the  family  in  accordance  with 
his  economic  position. 

4.  A  wife  cannot  obligate  her 
husband  to  pay  for  luxury 
items  bought  without  his 
knowledge. 

B.  Ownership  of  marital  property. 

1.  At  one  time  the  law  con- 
sidered a  husband  and  wife 
as  one  person. 

a)  Under  this  theory  the  wife 
had  no  property  rights. 

b)  Any  belongings  a  women 
owned  before  marriage 
became  the  property  of  her 
husband . 

c)  This  is  no  longer  true. 

2.  Today  any  property  owned  or 
acquired  by  either  spouse 
prior  to  marriage  remains 
his/her  property. 

a)  In  most  states  today  pro- 
perty acquired  during 
marriage  belongs  to  that 
person. 
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Lecture/Discussion 


Procedure  &  Content 


Many  decisions  must  be 
made  during  marriage. 


b)  This  is  referred  to  as 
separate  property  system. 

c)  Whoever  earns  it,  pays  for 
it,  is  given  it,  or  has 
title  to  it  is  considered 
to  own  it. 

3.  Husbands  and  wives  can  give 
gifts  of  property  to  each 
other.   Property  acquired 
during  the  marriage  is 
considered  to  be  marital 
property,  with  each  party 
having  ownership  equiably. 

a)  Examples  are  bank  ac- 
counts, real  estate,  or 
automobiles  in  both  names. 

b)  This  kind  of  property  is 
considered  joint  property 
of  both  spouses. 

4.  Eight  states  -  AZ,  CA,  ID, 
LA,  NV,  NM,  TX  and  WA  have  a 
community  property  system. 

a)  Anything  acquired  during 
the  marriage  belongs 
equally  to  the  husband  and 
wife. 

b)  If  the  marriage  ends  for 
any  reason,  each  spouse  is 
entitled  to  one-half  of 
all  property. 

c)  In  a  community  property 
state  the  wife  is  con- 
sidered to  be  half-owner 
of  the  combined  wealth. 

d)  This  includes  the 
parties  combined  income. 

A.  Being  happily  married  includes 
making  many  responsible 
decisions . 

1.  Calls  for  a  division  of  labor. 

2.  Calls  for  cooperation  and 
sharing. 

3.  Have  the  students  share  some 
decisions  that  must  be  made 
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Lecture/Discussion 


Procedure  &  Content 


Domestic  abuse  is  a 
serious  problem. 


cooperatively  by  husband  and 
wife. 

Millions  of  families  experience 
domestic  violence  each  year. 

1.  Family  violence  occurs 
among  couples  of  all  ages, 
races,  and  economic  levels. 

2.  Most  cases  involve  hus- 
bands abusing  their   wives, 
but  Montana  law  applies   to 
all  family  members  of   same 
household. 

3.  In  some  cases,  wives  do  phy- 
sically assault  their  hus- 
bands. Emotional  and  mental 
abuse  are  also  forms  of 
domestic  abuse  recognized 

by  Montana  courts. 

4.  There  are  no  easy  ways  to 
to  handle  abuse  cases. 

5.  Spouse  abuse  cases  are  handled 
differently  from  area  to  area. 
Montana  law  requires  that 

the  peace  officer  arrest  an 
offender  if  there  is  any 
evidence  of  physical  vio- 
lence.  Even  if  no  arrest 
is  made,  the  peace  officer 
must  file  a  report  ex- 
plaining the  situation 
and  the  actions  taken. 


a)  The  court  can  issue  a  pro- 
tective order  or 
restraining  order.   This 
means  the  abuser  can  be 
held  in  contempt  of 
court  and  can  be  sent  to 
jail  if  he  continues 
to  abuse  the  victim. 

d)  In  Montana,  violation  of 
a  restraining  order  is 
now  a  criminal  offense, 
as  well  as  a  civil 
offense . 
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Lecture/Discussion 


Procedure  &  Content 


e)  An  abused  spouse  has  the 

option  of  filing  for  a 

divorce  or  legal  separa- 
tion . 


Application: 


You  came  home  about  midnight  a  few  weeks  ago.  You  heard 
screams  and  other  loud  sounds  coming  from  the  apartment 
just  down  the  hall.  You  noticed  it  is  a  neighbor,  Jill 
Stone.  It  is  obvious  that  she  is  being  slapped  and 
punched  by  her  husband,  Bob  and  that  she  is  trying  to  get 
out  the  door.  Bob  pulls  her  back  into  the  apartment  and 
you  continue  to  hear  screams,  the  sound  of  broken  glass 
and  a  general  sound  of  confusion.  Because  Bob  was  an 
acquaintance  of  yours  while  he  was  in  high  school,  you 
know  he  has  a  drinking  problem  and  you  have  also  heard 
that  the  abuse  has  occurred  before.  Discuss  what  you 
should  do. 


Vocabulary  List  and  Terms ; 

abuse 

spouse 

necessities 


domestic 

restraining  order 
protective  order 
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CURRENT  MONTANA  CODES 


Part  1 
Joint  interests,  Obiigations,  and  Powers 

40-2-101.  Mutual  obligations  of  husband  and  wife.  Husband  and 
wife  contract  toward  each  other  obligations  of  mutual  respect,  fidelity,  and 
support. 

Histor>:  En.  Sec.  210,  Civ.  C.  1895;  re-«n.  Sec.  3690,  Rev.  C.  1907;  re-en.  Sec.  5782,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  155;  Field  Civ.  C.  Sec.  75;  re-en.  Sec.  5782.  R.C.M.  1935;  R.C.M.  1947, 
36-101. 

15  HUSBAND  AND  WIFE  40-2-106 

Crosa-References  Contracts,  Title  28,  ch.  2,  parts  2  and  3. 

Spousal  privilege,  26-1-802.  Competency  of  spouses,  46-16-212. 

How  obligations  arise,  28-1-102. 

40-2-102.  Duties  of  husband  and  wife  as  to  support.  Insofar  as  each 
is  able,  the  husband  and  wife  shall  support  each  other  out  of  their  property 
and  labor.  As  used  in  this  section,  the  word  "support"  includes  the  nonmone- 
tary support  provided  by  a  spouse  as  homemaker. 

History:  En.  Sec.  212,  Civ.  C.  1895;  re-en.  Sec.  3692,  Rev.  C.  1907;  re-en.  Sec.  5784,  R.C.M. 
1921;  Field  Civ.  C.  Sec.  77;  re-en.  Sec.  5784,  R.C.M.  1935;  amd.  Sec.  1,  Ch.  293,  L.  1975;  R.C.M. 
1947,  36-103. 

Cro88-Reference8  Earnings  and  accumulations  —  same  —  when 

When  husband's  and  wife's  interests  separate,      separated,  40-2-206. 
40-2-201.  Nonsupport.  45-5-621. 

40-2-103.  Support  of  spouse.  If  a  married  person  who  is  able  neglects 
to  make  adequate  provision  for  the  finsmcial  support  of  his  spouse,  except  in 
the  cases  mentioned  in  40-2-104,  any  other  person  may  in  good  faith  supply 
the  spouse  with  articles  necessary  for  support  and  recover  the  reasonable 
value  thereof  from  the  married  person  who  has  failed  to  provide  such  support. 

History:  En.  Sec.  244,  Civ.  C.  1895;  re-en.  Sec.  3724,  Rev.  C.  1907;  re-en.  Sec.  5800,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  174;  Field  Civ.  C.  Sec.  84;  re-en.  Sec.  5800,  R.C.M.  1935;  amd.  Sec.  12, 
Ch.  293,  L.  1975;  R.C.M.  1947,  36-119. 

Cross-References  "Good  faith"  defined,  30-1-201. 

Cases  in  which  property  may  be  attached,  Minor  cannot  disaffirm  contract  for  necessar- 

27-18-101.  ies,  41-1-305. 

Agency,  Title  28,  ch.  10.  Nonsupport,  45-5-621. 

40-2-104.     Liability  of  married  person  when  abandoned  by  spouse. 

A  married  person  abandoned  by  his  spouse  is  not  liable  for  the  spouse's  sup- 
port until  the  spouse  offers  to  return,  unless  the  spouse  was  justified  by  the 
person's  misconduct  in  abandoning  him,  nor  is  a  married  person  liable  for 
support  of  a  spouse  who  is  living  separate  from  him  by  agreement,  unless 
such  support  is  stipulated  in  the  agreement.  \ 

History:  En.  Sec.  245,  Civ.  C.  1895;  re-en.  Sec  3725,  Rev.  C.  1907;  re-en.  Sec.  5801,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  175;  Based  on  Field  Civ.  C.  Sec.  85;  re-en.  Sec.  5801,  R.C.M.  1935;  amd. 
Sec.  13,  Ch.  293,  L.  1975;  R.C.M.  1947,  36-120. 

Cross-References  Separation  agreement,  40-4-201. 

Extent  to  which  existing  legal  or  moral  obli-  Nonsupport,  45-5-621. 

gation  is  good  consideration,  28-2-802. 

40-2-105.  Husband  and  wife  as  joint  tenants.  A  husband  and  wife 
may  hold  real  or  personal  property  together,  jointly  or  in  common. 

History:  En.  Sec.  217,  Civ.  C.  1895;  re-en.  Sec.  3697,  Rev.  C.  1907;  re-en.  Sec.  5789,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec  161;  Field  Civ.  C.  Sec.  82;  re-en.  Sec.  5789,  R.C.M.  1935;  R.C.M.  1947, 
36-108. 

Cross-References  Property  joint  tenancy  and  tenancy  in  corn- 

Joint  obligations.  Title  28,  ch.  1,  part  3.  23  mon.  Title  70.  ch.  1,  part  3. 


40-2-106.  Liability  for  acts  or  debts  of  spouse.  Neither  husband  nor 
wife,  as  such,  is  answerable  for  the  acts  of  the  other  or  liable  for  the  debts 
contracted  by  the  other;  provided,  however,  that  the  expenses  for  necessaries 
of  the  family  and  of  the  education  of  the  children  are  chargeable  upon  the 

property  of  both  husband  and  wife,  or  either  of  them,  and  in  relation  thereto 
they  may  be  sued  jointly  or  separately. 

History:  En.  Sec.  218.  Civ.  C.  1895;  re-en.  Sec.  3698,  Rev.  C.  1907;  amd.  Sec.  1.  Ch.  129.  L. 
1915;  re-en.  Sec.  5790,  R.C.M.  1921;  re-en.  Sec.  5790,  R.C.M.  1935;  R.C.M.  1947.  36-109. 

Cro88-References  Reciprocal  duties  of  parents  and  children  in 

Judgment  for  or  against  married  person,  maintaining  each  other,  40-6-214. 

25-9-102.  When  parent  liable  for  necessaries  supplied  to 

Redemption     by     debtor     from     spouse,  child  40-6-215. 

nr     . q    OAt  ' 

i7«    .     r     J        .-       u     J  u.  J  i.»     .  When  parent  not  liable  for  support  furnished 

Effect  of  redemption  by  debtor  or  debtors  ..,.   .„  ^  o.^ 

o„„„oo  OK  Tj  ana  child,  40-6-216. 
spouse,  iO-lJ-oOy.  »«      •  J 

Extent  to  which  existing  legal  or  moral  obli-  Married  person  not  bound  for  support  of 

gation  is  good  consideration,  28-2-802.  spouse's  children  by  former  marnage,  40-6-217. 

Obligations  of  parents  for  the  support  and  Minor  cannot  disaffirm  contract  for  necessar- 

education  of  their  children,  40-6-211.  ies,  41-1-305. 

40-2-107.  May  sue  and  be  sued.  A  married  person  may  sue  and  be 
sued  in  the  same  manner  as  if  he  were  sole. 

History:  En.  Sec.  1444,  5th  Div.  Comp.  Sut.  1887;  re-en.  Sec.  253,  Civ.  C.  1895;  re-en.  Sec. 
3733,  Rev.  C.  1907;  re-en.  Sec.  5809,  R.C.M.  1921;  re-en.  Sec.  5809,  R.C.M.  1935;  amd.  Sec.  15, 
Ch.  293,  L.  1975;  R.C.M.  1947,  36-128. 

Cross-References  Action  by  parent  or  guardian  for  injury  to  or 

Capacity  of  married  person  to  be  a  party,  death  of  child  or  ward,  27-1-512. 
25-5-201.  Action  for  wrongful  death  of  adult,  27-1-513. 

Who  may  defend  when  spouse  sued,  25-5-202.  Who  may  sue  for  whose  seduction,  27-1-514. 

Judgment  for  or  against  married  person,  Cause  of  action  for  alienation  of  affections 

25-9-102.  abolished,  27-1-601. 

Capacity  to  sue  or  be  sued.  Rule  17(b),  Testimony  of  spouse  admissible  in  promotion 

M.R.Civ.P.  (see  Title  25,  ch.  20).  of  prostitution  cases,  45-5-604. 

Spousal  privilege,  26-1-802. 

40-2-108.  Married  person  as  personal  representative,  guardian, 
conservator,  or  trustee.  A  married  person  may  be  a  personal  representa- 
tive, guardian,  conservator,  or  trustee  and  may  bind  himself  and  the  estate  he 
represents  without  any  act  or  assent  on  the  part  of  the  person's  spouse. 

History:  En.  Sec.  1443,  5th  Div.  Comp.  Stat.  1887;  re-en.  Sec.  252,  Civ.  C.  1895;  re-en.  Sec. 
3732,  Rev.  C.  1907;  re-en.  Sec.  5808,  R.C.M.  1921;  re-en.  Sec.  5808,  R.C.M.  1935;  amd.  Sec.  14, 
Ch.  293.  L.  1975;  R.C.M.  1947,  36-127. 

Cross-References  Guardians  of  minors.  Title  72,  ch.  5,  part  2. 

Personal  representative  —  powers  and  duties,  Guardians  of  incapacitated  persons.  Title  72, 

Title  72,  ch.  3,  part  6;  Title  72,  ch.  12,  part  5.  ch.  5,  part  3. 

Conservators  generally,  Title  72,  ch.  5,  parts  1  Powers  of  trustee.  Title  72,  ch.  21. 
and  4. 

40-2-109.    Right  of  person  to  sue  spouse  for  intentional  tort.  A 

person  has  a  cause  of  action  against  his  spouse  for  damages  caused  by  the 
spouse's  intentional  tort  against  such  person,  and  the  common  law  doctrine 
of  interspousal  tort  immunity  is,  to  that  extent,  abolished. 
History:    En.  Sec.  1,  Ch.  407,  L.  1979. 

Cross-References  Liability,  Title  27,  ch.  1,  part  7. 

Capacity  to  sue  or  be  sued.  Rule  17(b),  Duty  of  care,  28-1-201. 

M.R.Civ.P.  (see  Tide  25,  ch.  20). 

Part  2 
Individual  Property 

40-2-201.  When  husband's  and  wife's  interests  separate.  Neither 
husband  nor  wife  has  any  interest  in  the  property  of  the  other,  except  as 

2h 
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mentioned  in  40-2-102,  but  neither  can  be  excluded  from  the  other's  dwelling 
unless  enjoined  by  a  court. 

History:  En.  Sec.  213,  Civ.  C.  1895;  re-€n.  Sec.  3693,  Rev.  C.  1907;  re-en.  Sec.  5785,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  157;  Field  Civ.  C.  Sec.  78;  re-en.  Sec.  5785,  R.C.M.  1935;  R.C.M.  1947, 
36-104;  amd.  Sec.  2,  Ch.  407,  L.  1979. 

40-2-202.  Individual  property  of  married  person.  All  the  property  of 
a  married  person  owned  before  marriage  and  that  acquired  afterwards  is  his 
individual  property.  The  married  person  may,  without  consent,  agreement, 
and  signature  of  his  spouse,  convey  and  transfer  his  individual  property,  real 
or  personfd,  including  the  fee  simple  title  to  real  property,  or  execute  a  power 
of  attorney  for  the  conveyance  and  transfer  thereof. 

History:  En.  Sec.  220,  Civ.  C.  1895;  re-en.  Sec.  3700,  Rev.  C.  1907;  re-en.  Sec.  5792,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  162;  amd.  Sec.  1,  Ch.  63,  L.  1923;  re-en.  Sec.  5792,  R.C.M.  1935;  amd. 
Sec.  3,  Ch.  293,  L.  1975;  R.C.M.  1947,  36-111. 

Cross-References  Married  persons  —  execution  of  power  in 

Acknowledgment  by  married  person,  1-5-206,  respect  to  real  property,  70-15-303. 

1-5-207.  Power  of  attorney  of  married  person  —  how 

Dissolution    —    disposition    of  property,  aclinowledged,  70-20-107. 

40-4-202.  Power  of  attorney,  estates  and  probate  pro- 
Transfer  of  property,  Title  70,  ch.  1,  part  5;  ceedings,  Title  72,  ch.  5,  part  5. 

Title  70,  ch.  20. 

40-2-203.  Inventory  of  individual  personal  property  of  married 
person.  A  married  person's  title  to  and  ownership  of  his  individual  property 
may  be  proved  or  demonstrated  in  the  same  manner  that  a  single  person's 
ownership  of  or  title  to  his  individual  property  may  be  proved.  Provided,  how- 
ever, that  if  a  married  person  chooses,  he  may  make  out  and  sign  an  inven- 
tory of  his  individual  personal  property,  which  inventory  shall  be 
acknowledged  or  proved  in  the  same  manner  required  by  law  for  the  acknowl- 
edgment or  proof  of  a  grant  of  real  property  and  recorded  in  the  office  of  the 
county  clerk  of  the  county  in  which  the  person  lives. 

History:  En.  Sec.  221,  Civ.  C.  1895;  re-en.  Sec.  3701,  Rev.  C.  1907;  re-en.  Sec.  5793,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  165;  re-en.  Sec.  5793,  R.C.M.  1935;  amd.  Sec.  4,  Ch.  293,  L.  1975;  R.C.M. 
1947,36-112. 

Cross-References  Action  for  quieting  title  to  personal  property, 

Acknowledgment  by  married  person,  1-5-206.        70-2-201. 
Documents  subject  to  recording,  7-4-2613.  Partition  of  personal  property,  70-2-211. 

40-2-204.  Effect  of  filing  inventory.  The  filing  of  the  inventory  in  the 
clerk's  office  is  notice  and  prima  facie  evidence  of  the  title  of  the  person  so 
filing. 

History:  En.  Sec.  222,  Civ.  C.  1895;  re-en.  Sec.  3702,  Rev.  C.  1907;  re-en.  Sec.  5794,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  166;  re-en.  Sec.  5794,  R.C.M.  1935;  amd.  Sec.  5.  Ch.  293,  L.  1975;  R.C.M. 
1947,  36-113. 

40-2-205.     Earnings  and  accumulations  of  married  person.  The 

earnings  and  accumulations  of  a  married  person  are  not  liable  for  the  debts 
of  that  person's  spouse  except  for  debts  incurred  for  necessary  articles  pro- 
cured for  the  use  and  benefit  of  the  married  person,  his  spouse,  or  minor  chil- 
dren. 

History:  En.  Sec.  223,  Civ.  C.  1895;  re-en.  Sec.  3703,  Rev.  C.  1907;  re-en.  Sec.  5795,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  168;  re-en.  Sec  5795,  R.C.M.  1935;  amd.  Sec.  6,  Ch.  293,  L.  1975;  R.C.M. 
1947,36-114. 
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Crosa-References 

Liability  for  acts  or  debts  of  spouse,  40-2-106. 

Obligations  of  parents  for  the  support  and 
education  of  their  children,  40-6-211. 

Allowance  to  parent,  40-6-212. 

Reciprocal  duties  of  parents  and  children  in 
maintaining  each  other,  40-6-214. 


When  parent  liable  for  necessaries  supplied  to 
child,  40-6-215. 

When  parent  not  liable  for  support  furnished 
child,  40-6-216. 

Minor  cannot  disaffirm  contract  for  necessar- 
ies, 41-1-305. 

Nonsupport,  45-5-621. 

Endangering  the  welfare  of  children,  45-5-622. 


40-2-206.  Same  —  when  separated.  The  earnings  and  accumulations 
of  a  married  person  and  of  his  minor  children  living  with  him  or  in  his  cus- 
tody, while  he  is  living  separate  from  his  spouse,  are  the  indixndual  property 
of  such  person  except  that,  to  the  extent  that  a  mutual  duty  of  support 
between  the  husband  and  wife  as  established  by  40-2-102  still  exists,  such 
earnings  and  accumulations  are  liable  for  debts  incurred  for  necesseiry  articles 
procured  for  the  use  and  benefit  of  the  married  person,  his  spouse,  or  minor 
children. 

History:  En.  Sec.  224,  Civ.  C.  1895;  re-€n.  Sec.  3704.  Rev.  C.  1907;  re-en.  Sec.  5796,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec  169;  re-«n.  Sec.  5796,  R.C.M.  1935;  amd.  Sec.  7,  Ch.  293,  L.  1975;  R.C.M. 
1947,  36-115. 


Cross-References 

Liability  for  acts  or  debts  of  spouse,  40-2-106. 

Separation  agreement,  40-4-201. 

Obligations  of  parents  for  the  support  and 
education  of  their  children,  40-6-211. 

Allowance  to  parent,  40-6-212. 

Reciprocal  duties  of  parents  and  children  in 
maintaining  each  other,  40-6-214. 


When  parent  liable  for  necessaries  supplied 


to 


child,  40-6-215. 

WTien  parent  not  liable  for  support  furnished 
child,  40-6-216. 

Married  person  not  bound  for  support  of 
spouse's  children  by  former  marriage,  40-6-217. 

Nonsupport,  45-5-621. 

Endangering  the  welfare  of  children,  45-5-622. 


40-2-207.  Work  and  labor  of  married  person.  All  work  and  labor 
performed  by  a  married  person  for  a  person  other  than  his  spouse  and  chil- 
dren shaU,  unless  there  is  a  written  agreement  on  his  part  to  the  contrary, 
be  presumed  to  be  performed  on  his  separate  account.  This  section  does  not 
affect  the  liability  of  earnings  for  debts  incurred  for  necessary  articles  pro- 
cured for  the  use  and  benefit  of  the  married  person,  his  spouse,  or  minor  chil- 
dren, as  established  by  40-2-205,  40-2-206,  40-2-209,  and  40-2-210. 

History:  En.  Sec  1442,  Sth  Div.  Comp.  Sut.  1887;  re-en.  Sec.  225,  Civ.  C.  1895;  re-en.  Sec 
3705,  Rev.  C.  1907;  re-en.  Sec.  5797.  R.C.M.  1921;  re-en.  Sec  5797,  R.C.M.  1935;  amd.  Sec.  8, 
Ch.  293,  L.  1975;  R.C.M.  1947,  36-116. 


Cross-References 
Assignment  of  wages  by  married  person, 

31-1-306. 

Payment  of  wages  generally,  39-3-204. 

Liability  for  acts  or  debts  of  spouse,  40-2-106. 

Obligations  of  parents  for  the  support  and 
education  of  their  children,  40-6-2 1 1 . 

Allowance  to  parent,  40-6-212. 

Reciprocal  duties  of  parents  and  children  in 
maintaining  each  other,  40-6-214. 


When  parent  liable  for  necessaries  supplied  to 
child,  40-6-215. 

When  parent  not  liable  for  support  furnished 
child,  40-6-216. 

Married  person  not  bound  for  support  of 
spouse's  children  by  former  marriage,  40-6-217. 

Nonsupport,  45-5-621. 

Endangering  the  welfare  of  children,  45-5-622. 


40-2-208.  Debts  of  spouse  contracted  before  marriage.  The  prop- 
erty of  a  married  person  is  not  liable  for  the  debts  of  the  person's  spouse  con- 
tracted before  marriage. 

History:  En.  Sec.  226,  Civ.  C.  1895;  re-en.  Sec.  3706,  Rev.  C.  1907;  re-en.  Sec.  5798,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec  170;  re-en.  Sec  5798,  R.C.M.  1935;  amd.  Sec.  9,  Ch.  293,  L.  1975;  R.C.M. 
1947,  36-117. 
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Cross-References  Liability  for  acts  or  debts  of  spouse,  40-2-106. 

Redemption     by     debtor     from     spouse.  Allowance  to  parent,  40-6-212. 

25-13-805.  Married  person  not  bound  for  support  of 

Effect  of  redemption  by  debtor  or  debtor's  spouse's  children  by  former  marriage,  40-6-217. 
spouse,  25-13-809. 

40-2-209.  Individual  property  of  married  person  —  how  far  lia- 
ble. Individual  property  of  a  married  person  listed  in  an  inventory  as  pro- 
vided in  40-2-203  and  40-2-204  or  otherwise  proved  to  be  the  individual 
property  of  the  married  person  is  exempt  from  all  debts  and  liabilities  of  that 
person's  spouse,  except: 

(1)  when  the  debt  or  liability  is  for  necessary  articles  procured  for  the  use 
and  benefit  of  the  married  person,  the  spouse,  or  minor  children;  or 

(2)  when  the  property  is  in  the  sole  and  exclusive  possession  of  the  spouse 
and  the  creditors  have  dealt  with  the  spouse  in  good  faith  on  the  credit  of 
the  individual  property  without  knowledge  that  the  property  does  not  belong 
to  the  spouse. 

History.  En.  Sec.  1,  p.  369,  Bannack  Stat.;  re-en.  Sec  1,  p.  521,  Cod.  Stat.  1871;  re-en.  Sec. 
866,  5th  Div.  Rev.  SUt.  1879;  re-en.  Sec.  1432,  5th  Div.  Comp.  Sut.  1887;  amd.  Sec.  227,  Civ. 
C.  1895;  re-en.  Sec.  3707,  Rev.  C.  1907;  re-en.  Sec.  5799,  R.C.M.  1921;  Cal.  Civ.  C.  Sec.  171; 
re-en.  Sec.  5799,  R.C.M.  1935;  amd.  Sec.  10,  Ch.  293,  L.  1975;  R.C.M.  1947,  36-118. 

Cross-References  When  parent  liable  for  necessaries  supplied  to 

Judgments  for  or  against  married  person,  child,  40-6-215. 

25-9-102.  When  parent  not  liable  for  support  furnished 

Liability  for  acts  or  debts  of  spouse,  40-2-106.  child,  40-6-216. 

Obligations  of  parents  for  the  support  and  Married  person  not  bound  for  support  of 

education  of  their  children,  40-6-211.  spouse's  children  by  former  marriage,  40-6-217. 

Allowance  to  parent,  40-6-212.  Nonsupport,  45-5-621. 

Reciprocal  duties  of  parents  and  children  in  Endangering  the  welfare  of  children,  45-5-622. 
maintaining  each  other,  40-6-214. 

40-2-210.  Necessity  determined  by  standard  of  living.  For  purposes 
of  determining  whether  a  married  person's  earnings  or  individual  property  are 
exempt  from  the  debts  incurred  by  the  person's  spouse,  the  phrase  "necessary 
articles"  includes  £dl  such  goods  and  services  as  are  reasonably  required  to 
provide  for  the  health,  welfare,  comfort,  and  education  of  the  married  person, 
his  spouse,  and  minor  children,  taking  into  consideration  the  earnings, 
resources,  and  general  standard  of  living  of  such  persons. 

History.    En.  36-118.1  by  Sec.  11,  Ch.  293,  L.  1975;  R.C.M.  1947,  36-118.1. 

Cross-References  Minor  cannot  disaffirm  contract  for  necessar- 

Obligations  of  parents  for  the  support  and  ies,  41-1-305. 

education  of  their  children,  40-6-211.  Nonsupport,  45-5-621. 

When  parent  liable  for  necessaries  supplied  to  Endangering  the  welfare  of  children,  45-5-622. 
chUd,  40-6-215. 

Part  3 
Power  of  Married  Persons  to  Contract 

Part  Cross-References 

Contracts,  Title  28.  ch.  2  and  3. 

40-2-301.  Husband  and  wife  may  contract.  Either  husband  or  wife 
may  enter  into  any  engagement  or  transaction  with  the  other  or  with  any 
other  person  respecting  property  which  either  might,  if  unmarried,  subject  in 
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transactions  between  themselves  to  the  general  rules  which  control  the  actions 
of  persons  occupying  confidential  relations  with  each  other,  as  defined  by  the 
provisions  of  this  code  relative  to  trusts. 

History:  En.  Sec.  214,  Civ.  C.  1895;  re-en.  Sec.  3694,  Rev.  C.  1907;  re-en.  Sec.  5786,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  158;  Field  Civ.  C.  Sec.  79;  re-en.  Sec.  5786,  R.C.M.  1935;  R.C.M.  1947, 
36-105. 

Cross-References  Grant  by  married  person  —  how  acknowl- 

Aciinowledgment  by  married  person,  1-5-206.  edged,  70-20-106. 

Form  of  certificate  of  acknowledgment  by  Power  of  attorney  of  married  person  —  how 

married  person,  1  -5-207.  acknowledged,  70-20-107. 

Who  may  contract,  28-2-201.  What  constitutes  one  a  trustee  —  confidential 

Mutual  obligations  of  husband  and  wife,  relations,  72-20-105. 
40-2-101.  Trusts  in  general,  Title  72,  ch.  20  through  27. 

Separation  agreement,  40-4-201. 

40-2-302.  Liability  of  spouse.  The  contracts  made  by  a  married  person 
in  respect  to  his  individual  property,  labor,  or  services  shall  not  be  binding 
upon  the  person's  spouse  nor  render  him  or  his  property  liable  therefor;  but 
the  contracting  person  and  that  person's  individual  property  shall  be  liable  on 
such  contracts  in  the  same  manner  as  if  such  person  were  sole. 

History:  En.  Sec.  1446,  5th  Div.  Comp.  Stat.  1887;  re-en.  Sec.  254,  Civ.  C.  1895;  re-en.  Sec. 
3734,  Rev.  C.  1907;  re-en.  Sec.  5810,  R.C.M.  1921;  re-en.  Sec.  5810,  R.C.M.  1935;  amd.  Sec.  16, 
Ch.  293,  L.  1975;  R.C.M.  1947,  36-129. 

Cross-References  Liability  for  acts  or  debts  of  spouse,  40-2-106. 

Judgment  for  or  against  married  person, 
25-9-102. 

40-2-303.  Alteration  of  legal  relation  by  contract  —  separation 
agreement.  A  husband  and  wife  cannot  by  any  contract  with  each  other  alter 
their  legal  relation,  except  as  to  property  and  except  that  they  may  agree,  in 
writing,  to  an  immediate  separation  and  may  make  provision  for  the  support 
of  either  of  them  and  of  their  children  during  such  separation. 

History:  En.  Sec.  215,  Civ.  C.  1895;  re-en.  Sec.  3695,  Rev.  C.  1907;  re-en.  Sec.  5787,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  159;  Based  on  Field  Civ.  C.  Sec.  80;  re-en.  Sec.  5787,  R.C.M.  1935; 
R.C.M.  1947,  36-106. 

Cross-References  What  contracts  must  be  in  writing,  28-2-903. 

What  is  unlawful,  28-2-701.  Legal  separation,  40-4-104. 

Contracts  which  violate  policy  of  the  law  —  Separation  agreement,  40-4-201. 

exemption  from  responsibility,  28-2-702.  Waiver  of  rights  by  spouse,  72-2-102. 

Restraints  upon   legal  proceedings  void, 
28-2-708. 

40-2-304.  Consideration  for  separation.  The  mutual  consent  of  the 
parties  is  a  sufficient  consideration  for  such  an  agreement  as  mentioned  in 
40-2-303. 

History:  En.  Sec.  216,  Civ.  C.  1895;  re-en.  Sec.  3696,  Rev.  C.  1907;  re-en.  Sec.  5788,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  160;  Field  Civ.  C.  Sec.  81;  re-en.  Sec.  5788,  R.C.M.  1935;  R.C.M.  1947, 
36-107. 

Cross-References 

What     constitutes     good     consideration, 
28-2-801. 
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chapter,  unless  there  is  a  marriage  settlement  containing  stipulations  contrary 
thereto. 

History:  En.  Sec  247,  Civ.  C.  1895;  re-en.  Sec.  3727,  Rev.  C.  1907;  re-en.  Sec.  5803,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  177;  re-en.  Sec.  5803,  R.C.M.  1935;  R.C.M.  1947,  36-122. 

Cross-References  Disposition  of  property,  40-4-202. 

Separation  agreement,  40-4-201. 

40-2-312.  Marriage  settlement  contracts  —  how  executed.  Except 
as  provided  in  part  6  of  this  chapter,  all  contracts  for  marriage  settlements 
must  be  in  writing  and  executed  and  acknowledged  or  proved  in  like  manner 
as  a  grant  of  land  is  required  to  be  executed  and  acknowledged  or  proved. 

Historj:  En.  Sec  248,  Civ.  C.  1895;  re-en.  Sec  3728,  Rev.  C.  1907;  re-en.  Sec  5804,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec  178;  re-en.  Sec.  5804,  R.C.M.  1935;  R.C.M.  1947.  36-123;  arad.  Sec.  11, 
Ch.  189,  L.  1987. 

Compiler's  Comments  What  contracts  must  be  in  writing,  28-2-903. 

1987  Amendment:  Inserted  exception  clause  Separation  agreement,  40-4-201. 

at  beginning  of  section.  Grant  by  married  person  —  how  acknowl- 

„  ,  edged,  70-20-106. 

Cross-References 

Acknowledgment  by  married  person,  1-5-206, 

1-5-207. 

40-2-313.    Repealed.  Sec.  14,  Ch.  189,  L.  1987. 

Histof):  En.  Sec  249,  Civ.  C.  1895;  re-en.  Sec.  3729,  Rev.  C.  1907;  re-en.  Sec.  5805,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  179;  re-en.  Sec.  5805,  R.C.M.  1935;  R.C.M.  1947,  36-124. 

40-2-314.  Effect  of  recording.  Except  as  provided  in  part  6  of  this 
chapter,  the  recording  or  nonrecording  of  such  contract  has  a  like  effect  as 
the  recording  or  nonrecording  of  a  grant  of  real  property. 

History:  En.  Sec.  250,  Civ.  C.  1895;  re-en.  Sec.  3730,  Rev.  C.  1907;  re-en.  Sec.  5806,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec  180;  re-en.  Sec.  5806,  R.C.M.  1935;  R.C.M.  1947,  36-125;  amd.  Sec.  12, 
Ch.  189,  L.  1987. 

Compiler's  Comments  Cross-References 

7987  Amendment:  Inserted  exception  clause  Effect  of  recording.  Title  70,  ch.  21,  part  3. 

at  beginning  of  section. 

40-2-316.  Marriage  settlement  by  minors.  A  minor  capable  of  con- 
tracting marriage  may  make  a  valid  marriage  settlement,  as  herein  provided. 

History:  En.  Sec.  251,  Civ.  C.  1895;  re-en.  Sec  3731,  Rev.  C.  1907;  re-en.  Sec.  5807,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  181;  re-en.  Sec  5807,  R.C.M.  1935;  R.C.M.  1947,  36-126. 

Cross-References 

Minor  cannot  disaffirm  certain  obligations, 
41-1-306. 


Part  4 
Battered  Spouses  Grant  Programs 

Part  Cross-References  Criminal  offense  of  domestic  abuse,  45-5-206. 

Department  of  Social  and  Rehabilitation  Ser-  Notice  of  rights  to  victim  upon  arrest  in 

vices.  Title  2,  ch.  15,  part  22.  domestic  violence  situation,  46-6-422. 

40-2-401.     Battered  spouses  and  domestic  violence  grant  program 
created.  There  is  a  grant  program  established  within  the  department  of 


FAMILY  LAW  ADULT  UNITS 

Unit :   Family  Law 

Lesson  No.  3:   Parents,  Children  and  the  Law 

Need: 

As  in  the  case  of  the  traditional  marriage,  today  there 
are  fewer  and  fewer  "traditional  families". 
Traditionally,  a  couple  were  married  and  planned  to  have  a 
family.  Today  some  couples  do  not  plan  to  have  children, 
and  if  they  do,  they  plan  to  have  a  very  small  family. 
The  family  unit  is  also  dramatically  effected  by  the  law. 

References: 

Arbetman,  McMahon  &  O'Brien,  (1980),  Street  Law:  A  Course 
in  Practical  Law,  (2nd  Ed.),  West  Publishing  Company, 
St.  Paul ,  Minnesota. 

Furlong  and  McMahon,  (1982),  Consumer  Law:  Competencies  in 
Law  and  Citizenship,  West  Publishing  Company,  St.  Paul, 
Minnesota. 

Montana  Codes  Annotated 

Lesson  Objectives: 

After   successfully  completing  this  lesson  and   the   activities 
associated  with  it,  a  student  will  be  able  to: 

a.  Describe  the  impact  of  the  abortion  law. 

b.  List   the   legal   relationship  that   should   exist   between 
parent  and  child. 

c.  Describe  the  results  of  child  abuse. 

d.  List  the  steps  in  the  adoption  process. 

Interest  Approach: 

Pose  the  question,  "Should  children  be  told  that  they  have 
been  adopted?"  Have  the  students  in  the  class  take  a 
position  and  defend  it. 
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Lecture/Discussion 


Procedure  &  Content 


What  are  some  factors  that 
have  changed  the 
"traditional"  American 
family. 


What  are  some  ways  in 
which  the  law  affects 
the  modern  family? 


A.  The  change  has  been  influenced 
by  many  factors,  some  of  which 
are: 

1.  Economic  conditions. 

2.  Social  standards. 

3.  Attitudes  toward  career  and 
marriage. 

4.  Availability  of  contracep- 
tives . 

A.  We  hear  a  lot  about  family  plan- 
ning.  Most  persons  agree  that 
some  sort  of  planning  is  neces- 
sary but  can't  agree  on  how  it 
should  be  done. 

B.  Some  of  the  best  sources  of  in- 
formation on  the  topic  is  avail- 
able from  the  family  doctor, 
public  health  department  or 
through  the  church. 

C.  Another  topic  discussed  often  in 
our  present  society  is  abortion. 

1.  Until  1973  it  was  considered 
a  crime  by  the  courts. 

2.  In  1965  the  U.S.  Supreme 
Court  struck  down  a  state  law 
that  prohibited  the  use  of 
contraceptives  by  married 
couples . 

a)  Montana  now  allows  the  sale 
of  birth  control  devices 

to  any  adult . 

b)  Montana  does  not  re- 
strict the  sale  of  con- 
traceptives to  minors. 

3.  Abortions  are  now  available 
in  every  state. 

a)  This  was  a  decision  made 
by  the  Supreme  Court. 
(Roe  V.  Wade) 

b)  However,  the  debate  goes 
on. 
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Lecture/Discussion  Procedure  &  Content 

4.  Some  basic  questions  about 
the  abortion  issue. 

a)  Does  a  woman  need  her 
husband's  consent? 

b)  Can  a  minor  have  an  abor- 
tion without  parental 
permission? 

c)  Can  the  government  be  re- 
quired to  pay  for  abor- 
tions? 

5.  Questions  1  and  2  were 
answered  by  the  Supreme  Court 
in  1976.  Husbands  or  parents 
need  not  give  consent  for  an 
abortion  to  take  place. 

6.  The  Supreme  Court  also  said 
the  states  do  not  have  to  use 
Medicaid  funds  to  pay  for 
abortions. 

7.  Abortion  is  a  complex, 
medical,  moral  and  social 
issue  about  which  each 
person  will  have  to  deter- 
mine their  own  position. 

The  law  does  impact  on        A.  What  are  the  legal  duties  of 
child  parent  relationships.      parents? 

1.  Provide  enough  support  for 
minor  children  to  survive 
and  be  educated.  (Food, 
clothing,  housing  and 
medical  care  and  education 
suitable  for  children  in 
these  circumstances.) 

2.  May  include  more  depending  on 
the  family's  wealth  and 
stature  in  the  community. 

3.  Support  for  minors  is  an  equal 
obligation  on  both  mother  and 
father  under  Montana's 

child  support  guidelines. 

B.  Children  also  have  obligations 
by  the  law. 
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Lecture/Discussion 


Procedure  &  Content 


Protecting  children  against 
child  abuse. 


1.  Must  obey  reasonable  commands 
of  their  parents. 

2.  May  be  required  to  turn  over 
earnings  for  a  job  to  support 
the  family.   The  duties  of 
support  reciprocate  when 

the  parent  is  indigent. 

C.  Have  you  ever  wondered  what  was 
considered  a  reasonable  parental 
demand? 

1.  Do  not  have  to  commit  illegal 
acts. 

2.  Do  not  have  to  do  something 
that  seriously  endangers 
their  lives. 

3.  Doing  chores  around  the  house 
and  yard  is  not  considered 
unreasonable  by  the  court. 

A.  Our  legal  system  tries  to  stay 
out  of  family  disputes. 

B.  However,  all  states  have  laws 
against  parental  neglect  and 
abuse. 


C.  Child  abuse  includes:  physical 
and  emotional  abuse,  abandon- 
ment, failure  to  provide  ade- 
quate support  or  care,  and 
neglect . 

D.  There  are  still  problems  and 
questions  that  arise  when  deal- 
ing with  abuse. 

1.  Parents  have  a  right  and 
duty  to  discipline  children 
but  they  may  not  use  exces- 
sive force  or  violence. 

2.  Most  people  don't  like  to 
interfere  in  family  affairs, 

3.  In  Montana,  professionals, 
doctors,  nurses,  teachers, 
and  social  workers  are  re- 
quired to  report  suspected 
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Lecture/Discussion 


Procedure  &  Content 


child  abuse  to  abuse  to 
the  police  and  social 
services  agencies. 

E.  Parents  found  guilty  of  child 
abuse  can  be  fined,  jailed  or 
have  their  children  taken  from 
them. 

1.  Over  a  million  cases  of  child 
abuse  occur  each  year  in  the 
U.S. 

2.  Many  cases  are  not  reported. 

3.  It  may  be  appropriate  to  dis- 
cuss some  local  cases  of 
child  abuse. 


Application: 


Assume  you  are  the  owner  of  a  successful  business  in  the 
community.  Your  mother  who  is  80  years  old  only  has  a 
meager  savings  and  a  small  amount  of  social  security.  She 
would  like  to  remain  in  a  privately  owned  rest  home  but 
cannot  afford  the  cost  of  rent,  etc.  Do  you  have  a  legal 
obligation  to  support  your  mother.  She  could  move  into 
the  county  rest  home  but  doesn't  want  to  do  this.  Discuss 
the  question,  "Should  the  law  require  adult  children  to 
support  their  parents  when  they  are  in  need?" 


Vocabulary  List  and  Terms: 


abortion 
emancipation 
partial  emancipation 
family  responsibility  laws 
child  support 
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CUERENT  MONTANA  CODES 


Part  1 
Uniform  Parentage  Act 

40-6-101.     Short  title.  This  part  may  be  cited  as  the  "Uniform  Parent- 
age Act". 
History:    En.  61-301  by  Sec.  1,  Ch.  512,  L.  1975;  R.C.M.  1947,  61-301. 

40-6-102.  Parent  and  child  relationship  defined.  As  used  in  this 
part,  "parent  and  child  relationship"  means  the  legal  relationship  existing 
between  a  child  and  his  natural  or  adoptive  parents  incident  to  which  the  law 
confers  or  imposes  rights,  privileges,  duties,  and  obligations.  It  includes  the 
mother  and  child  relationship  and  the  father  and  child  relationship. 

History:     En.  61-302  by  Sec.  2,  Ch.  512,  L.  1975;  R.C.M.  1947,  61-302. 

Crose-References 

Effect  of  final  decree  of  adoption,  40-8-125. 

40-6-103.  Relationship  not  dependent  on  marriage.  The  parent  and 
child  relationship  extends  equally  to  every  child  and  to  every  parent,  regard- 
less of  the  marital  status  of  the  parents. 

Historj:    En.  61-303  by  Sec.  3,  Ch.  512,  L.  1975;  R.C.M.  1947,  61-303. 

40-6-104.     How   parent    and   child    relationship   established.    The 

parent  and  child  relationship  between  a  child  and: 

(1)  the  natural  mother  may  be  estabhshed  by  proof  of  her  having  given 
birth  to  the  child  or  under  this  part; 

(2)  the  natural  father  may  be  established  under  this  part; 

(3)  an  adoptive  parent  may  be  established  by  proof  of  adoption. 
Histor):     En.  61-304  by  Sec.  4,  Ch.  512,  L.  1975;  R.C.M.  1947,  61-304. 
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CroM-References  Certificate  of  adoption,  50-15-303. 

Effect  of  final  decree  of  adoption,  40-8-125. 

40-6-105.  Presumption  of  paternity.  (1)  A  man  is  presumed  to  be  the 
natural  father  of  a  child  if: 

(a)  he  and  the  child's  natural  mother  are  or  have  been  married  to  each 
other  and  the  child  is  bom  during  the  marriage  or  within  300  days  after  the 
marriage  is  terminated  by  death,  annulment,  declaration  of  invalidity,  or 
divorce  or  after  a  decree  of  separation  is  entered  by  a  court; 

(b)  before  the  child's  birth,  he  and  the  child's  natural  mother  have 
attempted  to  marry  each  other  by  a  marriage  solemnized  in  apparent  compli- 
ance with  law,  although  the  attempted  marriage  is  or  could  be  declared 
invaHd,  and: 

(i)  if  the  attempted  marriage  could  be  declared  invalid  only  by  a  court,  the 
child  is  born  during  the  attempted  marriage  or  within  300  days  after  its 
termination  by  death,  annulment,  declaration  of  invalidity,  or  divorce;  or 

(ii)  if  the  attempted  marriage  is  invalid  without  a  court  order,  the  child  is 
bom  within  300  days  after  the  termination  of  cohabitation; 

(c)  after  the  child's  birth,  he  and  the  child's  natural  mother  have  married 
or  attempted  to  marry  each  other  by  a  marriage  solemnized  in  apparent  com- 
pliance with  law,  although  the  attempted  marriage  is  or  could  be  declared 
invalid,  and: 

(i)  he  has  acknowledged  his  paternity  of  the  child  in  writing  filed  with  the 
department  of  health  and  environmental  sciences  or  with  the  district  court  for 
the  county  where  he  resides;  or 

(ii)  with  his  consent,  he  is  named  as  the  child's  father  on  the  child's  birth 
certificate;  or 

(iii)  he  is  obligated  to  support  the  child  under  a  written  voluntary  promise 
or  by  court  order; 

(d)  while  the  child  is  under  the  age  of  majority,  he  receives  the  child  into 
his  home  and  openly  holds  out  the  child  as  his  natural  child;  or 

(e)  he  acknowledges  his  patemity  of  the  child  in  a  writing  filed  with  the 
department  of  health  and  environmental  sciences  or  with  the  district  court  of 
the  county  where  he  resides,  which  court  or  department  shall  promptly  inform 
the  mother  of  the  filing  of  the  acknowledgment,  and  she  does  not  dispute  the 
acknowledgment  within  a  reasonable  time  after  being  informed  thereof,  in  a 
writing  filed  with  the  department  of  health  and  environmental  sciences  or 
with  the  district  court  of  the  county  where  the  acknowledgment  was  filed.  If 
another  man  is  presumed  under  this  section  to  be  the  child's  father,  acknowl- 
edgment may  be  effected  only  with  the  written  consent  of  the  presumed 
father  or  after  the  presumption  has  been  rebutted. 

(2)     A  presumption  under  this  section  may  be  rebutted  in  an  appropriate 
action  by  a  preponderance  of  the  evidence. 
Histor>:     En.  61-305  by  Sec.  5,  Ch.  512,  L.  1975;  R.C.M.  1947,  61-305. 

Cross-References  Legitimacy  of  children  bom  after  dissolution 

Paternity,  40-5-128.  of  marriage.  40-6-202. 

Legitimacy  of  children  born  in  wedlock.  Child  legitimized  by  marriage  of  parents, 

*0-6-201.  40-6-203. 

Birth  certificates.  Title  50,  ch.  15,  part  2. 

40-6-106.  Artificial  insemination.  (1)  If,  under  the  supervision  of  a 
licensed  physician  and  with  the  consent  of  her  husband,  a  wife  is  inseminated 
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I 
artificially  with  semen  donated  by  a  man  not  her  husband,  the  husband  is' 
treated  in  law  as  if  he  were  the  natural  father  of  a  child  thereby  conceived. 
The  husband's  consent  must  be  in  writing  and  signed  by  him  and  his  wife.  < 
The  physician  shall  certify  their  signatures  and  the  date  of  the  insemination 
and  file  the  husband's  consent  with  the  department  of  health  and  environ- ' 
mental  sciences,  where  it  shall  be  kept  confidential  and  in  a  sealed  file.  How- 
ever, the  physician's  failure  to  do  so  does  not  affect  the  father  and  child 
relationship.  All  papers  and  records  pertaining  to  the  insemination,  whether 
part  of  the  permanent  record  of  a  court  or  of  a  file  held  by  the  supervising 
physician  or  elsewhere,  are  subject  to  inspection  only  upon  an  order  of  the 
court  for  good  cause  shown. 

(2)    The  donor  of  semen  provided  to  a  licensed  physician  for  use  in  artifi- 
cial insemination  of  a  married  woman  other  than  the  donor's  wife  is  treated 
in  law  as  if  he  were  not  the  natural  father  of  a  child  thereby  conceived. 
Histor>:     En.  61-306  by  Sec.  6,  Ch.  512,  L.  1975;  R.C.M.  1947,  61-306. 

Cross-References  Vital  statistics  —  duties  of  Department, 

Legitimacy  of  children  born  in  wedlock,      50-15-103. 
40-6-201.  Inspection  of  records  and  issuance  of  copies 

limited,  50-15-112. 

40-6-107.  Determination  of  father  and  child  relationship  —  who 
may  bring  action.  (1)  Any  interested  party  may  bring  an  action  for  the  pur- 
pose of  determining  the  existence  or  nonexistence  of  the  father  and  child  rela- 
tionship presumed  pursuant  to  40-6-105. 

(2)  An  action  to  determine  the  existence  of  the  father  and  child  relation- 
ship with  respect  to  a  child  who  has  no  presumed  father  under  40-6-105  may 
be  brought  by  the  child,  the  mother  or  personal  representative  of  the  child, 
the  department  of  social  and  rehabilitation  services  or  its  appropriate  local 
affiliate,  the  department  of  family  services  or  its  appropriate  local  affiliate, 
the  personal  representative  or  a  parent  of  the  mother  if  the  mother  has  died, 
a  man  alleged  or  alleging  himself  to  be  the  father,  or  the  personal  representa- 
tive or  a  parent  of  the  alleged  father  if  the  alleged  father  has  died  or  is  a 
minor. 

(3)  Regardless  of  its  terms,  an  agreement,  other  thsm  an  agreement 
approved  by  the  court  in  accordance  with  40-6-114(2),  between  an  alleged  or 
presumed  father  and  the  mother  or  child  does  not  bar  an  action  under  this 
section. 

(4)  If  an  action  under  this  section  is  brought  before  the  birth  of  the  chUd, 

all  proceedings  shall  be  stayed  until  after  the  birth,  except  service  of  process 

and  the  taking  of  depositions  to  perpetuate  testimony. 

History:  En.  61-307  by  Sec.  7,  Ch.  512,  L.  1975;  R.C.M.  1947,  61-307;  amd.  Sec.  32,  Ch.  609, 
L.  1987. 

Compiler's  Comments  Paternity,  40-5-128. 

1987  Amendment:  Near  middle  of  (2),  after  Unborn  children,  41-1-103. 

"affiliate",  inserted  "the  department  of  family  Enforcement  of  minor's  rights,  41-1-202. 

services  or  its  appropriate  local  affiliate".  Personal  representative,  Title  72,  ch.  12,  part 

5. 
Cross-References 

Depositions,  Rule  27,  M.R.Civ.P.  (see  Title 

25,  ch.  20). 

40-6-108.     Statute  of  limitations.  (1)  An  action  may  be  commenced: 
(a)     at  any  time  for  the  purpose  of  declaring  the  existence  of  the  father  and 
child  relationship  presumed  under  subsection  (a),  (b),  or  (c)  of  40-6-105(1); 
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(b)  for  the  purpose  of  declaring  the  nonexistence  of  the  father  and  child 
jelationship  presumed  under  subsection  (a),  (b),  or  (c)  of  40-6-105(1),  only  if 
the  action  is  brought  within  a  reasonable  time  after  obtaining  knowledge  of 
relevant  facts,  but  not  later  than  5  years  after  the  child's  birth. 

(2)  After  the  presumption  has  been  rebutted,  paternity  of  the  child  by 
another  man  may  be  determined  in  the  same  action  if  he  has  been  made  a 
party. 

(3)  An  action  to  determine  the  existence  or  nonexistence  of  the  father  and 
child  relationship  as  to  a  child  who  has  no  presumed  father  under  40-6-105: 

(a)  may  not  be  brought  by  the  child  later  than  2  years  after  the  child 
attains  the  age  of  majority; 

(b)  may  be  brought  by  a  state  agency  at  tmy  time  after  the  first  applica- 
tion is  made  under  Title  IV-D  of  the  Social  Security  Act  for  services  to  the 
child  and  before  the  child  attains  the  age  of  majority. 

(4)  The  father's  liability  for  a  statutory  debt  created  by  the  payment  of 
public  assistance  is  limited  to  the  amount  of  assistance  paid  during  the  2 -year 
period  preceding  commencement  of  the  action.  This  subsection  does  not  limit 
the  subsequent  accrual  of  a  statutory  debt. 

(5)  Sections  40-6-107  and  40-6-108  do  not  extend  the  time  within  which 
a  right  of  inheritance  or  a  right  to  a  succession  may  be  asserted  beyond  the 
time  provided  by  law  relating  to  distribution  and  closing  of  decedents'  estates 
or  to  the  determination  of  heirship  or  otherwise. 

(6)  After  the  conclusion  of  an  adoption  proceeding  under  chapter  8,  Title 
40,  no  further  action  to  declare  the  existence  or  nonexistence  of  the  father 
and  child  relationship  of  the  adopted  child  may  be  commenced,  except  as  pro- 
vided in  40-8-112. 

History:  En.  61-308  by  Sec.  8,  Ch.  512,  L.  1975;  R.C.M.  1947,  61-308;  amd.  Sec.  5,  Ch.  33, 
L.  1979;  amd.  Sec.  1,  Ch.  442,  L.  1985;  amd.  Sec.  1,  Ch.  129,  L.  1987. 

Compiler's  Comments  Cross-References 

1987  Amendment:  In  (3)(b),  at  beginning,  Adult  rights,  Art.  II,  sec.  14,  Mont.  Const, 

inserted  "may  be  brought",  after  "state  agency"  When  person  entitled  to  bring  action  is  under 

substituted  "at  any  time"  for  "later  than  2  a  disability,  27-2-401. 
years",  and  at  end  inserted  "and  before  the  child  Minors  and  adults  defined,  41-1-101. 

attains  the  age  of  majority";  and  inserted  (4). 

40-6-109.  Jurisdiction  —  venue.  (1)  The  district  court  has  jurisdic- 
tion of  an  action  brought  under  this  part.  The  action  may  be  joined  with  an 
action  for  dissolution,  annulment,  separate  maintenance,  support,  or  adoption. 

(2)  For  purposes  of  an  action  brought  under  this  part,  personal  jurisdic- 
tion is  established  in  the  courts  of  this  state  over  any  person  who  has  had 
sexual  intercourse  in  this  state  which  has  resulted  in  the  birth  of  a  child  who 
is  the  subject  of  such  proceedings.  In  addition  to  any  other  method  provided 
by  rule  or  statute,  personal  jurisdiction  may  be  acquired  by  service  in  accor- 
dance with  Rule  4B  of  the  Montana  Rules  of  Civil  Procedure. 

(3)  The  action  may  be  brought  in  the  county  in  which  the  child  or  the 
alleged  father  resides  or  is  found  or,  if  the  father  is  deceased,  in  which  pro- 
ceedings for  probate  of  his  estate  have  been  or  could  be  commenced. 

History:  En.  61-309  by  Sec.  9,  Ch.  512,  L.  1975;  amd.  Sec.  21,  Ch.  33,  L.  1977;  R.C.M.  1947, 
61-309. 

Cross-References  Venue  in  probate  proceedings,  72- 1  -203. 

Residence  —  rules  for  determining,  1-1-215. 
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40-6-110.  Parties.  The  child  shall  be  made  a  party  to  the  action.  If  he 
is  a  minor,  he  shall  be  represented  by  his  general  guardian  or  a  guardian  ad 
litem  appointed  by  the  court.  The  child's  mother  or  father  may  not  represent 
the  child  as  guardian  or  otherwise.  The  court  may  appoint  the  department  of 
family  services  as  guardian  ad  litem  for  the  child.  The  natural  mother,  each 
man  presumed  to  be  the  father  under  40-6-105,  and  each  man  alleged  to  be 
the  natural  father  shall  be  made  parties  or,  if  not  subject  to  the  jurisdiction 
of  the  court,  shall  be  given  notice  of  the  action  in  a  manner  prescribed  by  the 
court  and  an  opportunity  to  be  heard.  The  court  may  align  the  parties. 

History:  En.  61-310  by  Sec.  10,  Ch.  512.  L.  1975;  R.C.M.  1947,  61-310;  amd.  Sec.  33,  Ch 
609,  L.  1987. 

Compiler's  Comments  Cross-References 

1987  Amendment:  In  fourth  sentence  deleted  Jurisdiction  of  persons,  Rule  4B,  M.R.Civ.P. 

reference  to  Department  of  Social  and  Rehabili-      (see  Title  25,  ch.  20). 

tation  Services  or  appropriate  county  welfare  Infants  or  incompetent  persons  as  parties, 

department  and  inserted  reference  to  Depart-      Rule  17(c),  M.R.Civ.P.  (see  Title  25,  ch.  20). 
ment  of  Family  Services.  Joinder  of  persons  needed  for  just  adjudica- 

tion. Rule  19,  M.R.Civ.P.  (see  Title  25,  ch.  20). 
Enforcement  of  minor's  rights,  4 1  - 1-202. 
Appointment  of  guardian  ad  litem,  41-5-512. 

40-6-111.  Pretrial  proceedings.  (1)  As  soon  as  practicable  after  an 
action  to  declare  the  existence  or  nonexistence  of  the  father  and  child  rela- 
tionship has  been  brought,  an  informal  hearing  shall  be  held.  The  court  may 
order  that  the  hearing  be  held  before  a  referee.  The  public  shall  be  barred 
from  the  hearing.  A  record  of  the  proceeding  shall  be  kept. 

(2)  Upon  refusal  of  any  witness,  including  a  party,  to  testify  under  oath 
or  produce  evidence,  the  court  may  order  him  to  testify  under  oath  and  pro- 
duce evidence  concerning  all  relevant  facts.  If  the  refusal  is  upon  the  ground 
that  his  testimony  or  evidence  might  tend  to  incriminate  him,  the  court  may 
grant  him  immunity  from  all  criminal  liability  on  account  of  the  testimony 
or  evidence  he  is  required  to  produce.  An  order  granting  immunity  bars  prose- 
cution of  the  witness  for  any  offense  shown  in  whole  or  in  part  by  testimony 
or  evidence  he  is  required  to  produce,  except  for  perjury  committed  in  his 
testimony.  The  refusal  of  a  witness  who  has  been  granted  immunity  to  obey 
£m  order  to  testify  or  produce  evidence  is  a  civil  contempt  of  the  court. 

History:    En.  61-311  by  Sec.  11,  Ch.  512,  L.  1975;  R.C.M.  1947,  61-311. 

Cross-References  Sittings  of  court  —  when  private,  3-1-313. 

Self-incrimination  and  double  jeopardy,  Art.  Contempts,  Title  3,  ch.  1,  part  5. 

II,  sec.  25,  Mont.  Const.  Perjury,  45-7-201. 

Subpoenas  and  enforcement  —  compelling 
testimony,  2-4-104. 

40-6-112.  Blood  tests.  (1)  The  court  may,  and  upon  request  of  a  party 
shall,  require  the  child,  mother,  or  alleged  father  to  submit  to  blood  tests.  The 
tests  shall  be  performed  by  an  expert  qualified  as  an  examiner  of  blood  types, 
appointed  by  the  court. 

(2)  The  court,  upon  reasonable  request  by  a  party,  shall  order  that  inde- 
pendent tests  be  performed  by  other  experts  qualified  as  examiners  of  blood 
types. 

(3)  In  all  cases  the  court  shall  determine  the  number  and  qualifications  of 
the  experts. 

History:     En.  61-312  by  Sec.  12,  Ch.  512,  L.  1975;  R.C.M.  1947,  61-312. 
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Cross-References  Opinions  and  expert  testimony,  Art.  VII, 

Physical  and  mental  examination  of  persons,  Montana  Rules  of  Evidence  (see  Title  26,  ch. 
Rule  35,  M.R.Civ.P.  (see  Title  25,  ch.  20).  10). 

40-6-113.  Evidence  relating  to  paternity.  Evidence  relating  to  pater- 
nity may  include: 

(1)  evidence  of  sexual  intercourse  between  the  mother  and  alleged  father 
at  any  possible  time  of  conception; 

(2)  an  expert's  opinion  concerning  the  statistical  probability  of  the  alleged 
father's  paternity  based  upon  the  duration  of  the  mother's  pregnancy; 

(3)  blood  test  results,  weighted  in  accordance  with  evidence,  if  available, 
of  the  statistical  probability  of  the  alleged  father's  paternity; 

(4)  medical  or  anthropological  evidence  relating  to  the  alleged  father's 
paternity  of  the  child  based  on  tests  performed  by  experts.  If  a  man  has  been 
identified  as  a  possible  father  of  the  child,  the  court  may,  and  upon  request 
of  a  party  shall,  require  the  child,  the  mother,  and  the  man  to  submit  to 
appropriate  tests;  and 

(5)  all  other  evidence  relevant  to  the  issue  of  paternity  of  the  child. 
History:     En.  61-313  by  Sec.  13,  Ch.  512,  L.  1975;  R.C.M.  1947,  61-313. 

Cross-References  Opinions  on  ultimate  issue.  Rule  704,  Mon- 

Basis  of  opinion  testimony  by  experts.  Rule  tana  Rules  of  Evidence  (see  Title  26,  ch.  10). 

703,  Montana  Rules  of  Evidence  (see  Title  26,  Paternity,  40-5-128. 
ch.  10). 

40-6-114.  Pretrial  recommendations.  (1)  On  the  basis  of  the  informa- 
tion produced  at  the  pretrial  hearing,  the  judge  or  referee  conducting  the 
hearing  shall  evaluate  the  probability  of  determining  the  existence  or  non- 
existence of  the  father  and  child  relationship  in  a  trial  and  whether  a  judicial 
declaration  of  the  relationship  would  be  in  the  best  interest  of  the  child.  On 
the  basis  of  the  evaluation,  an  appropriate  recommendation  for  settlement 
shall  be  made  to  the  parties,  which  may  include  any  of  the  following: 

(a)  that  the  action  be  dismissed  with  or  without  prejudice; 

(b)  that  the  matter  be  compromised  by  an  agreement  among  the  alleged 
father,  the  mother,  and  the  child,  in  which  the  father  and  child  relationship 
is  not  determined  but  in  which  a  defined  economic  obligation  is  undertaken 
by  the  alleged  father  in  favor  of  the  child  and,  if  appropriate,  in  favor  of  the 
mother,  subject  to  approval  by  the  judge  or  referee  conducting  the  hearing. 
In  reviewing  the  obligation  undertaken  by  the  alleged  father  in  a  compromise 
agreement,  the  judge  or  referee  conducting  the  hearing  shall  consider  the  best 
interest  of  the  child  in  the  light  of  the  factors  enumerated  in  40-6-116(5),  dis- 
counted by  the  improbability,  as  it  appears  to  him,  of  establishing  the  alleged 
father's  paternity  or  nonpaternity  of  the  child  in  a  trial  of  the  action.  In  the 
best  interest  of  the  child,  the  court  may  order  that  the  alleged  father's  iden- 
tity be  kept  confidential.  In  that  case,  the  court  may  designate  a  person  or 
agency  to  receive  from  the  alleged  father  and  disburse  on  behalf  of  the  child 
all  amounts  paid  by  the  alleged  father  in  fulfillment  of  obligations  imposed  on 
him;  and 

(c)  that  the  alleged  father  voluntarily  acknowledge  his  paternity  of  the 
child. 

(2)  If  the  parties  accept  a  recommendation  made  in  accordance  with  sub- 
section (1),  judgment  shall  be  entered  accordingly. 
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(3)  If  a  party  refuses  to  accept  a  recommendation  made  under  subsection 
(1)  and  blood  tests  have  not  been  taken,  the  court  shall  require  the  parties 
to  submit  to  blood  tests,  if  practicable.  Thereafter  the  judge  or  referee  shall 
make  an  appropriate  final  recommendation.  If  a  party  refuses  to  accept  the 
final  recommendation,  the  action  shall  be  set  for  trial. 

(4)  If  the  scientific  evidence  resulting  from  the  blood  tests  conclusively 
shows  that  the  defendant  could  not  have  been  the  father,  then  the  instant 
action  shall  be  dismissed. 

(5)  The  guardian  ad  litem  may  accept  or  refuse  to  accept  a  recommenda- 
tion under  this  section. 

(6)  The  informal  hearing  may  be  terminated  and  the  action  set  for  trial 
if  the  judge  or  referee  conducting  the  hearing  finds  unlikely  that  all  parties 
would  accept  a  recommendation  he  might  make  under  subsection  (1)  or  (3). 

History:    En.  61-314  by  Sec.  14,  Ch.  512,  L.  1975;  R.C.M.  1947,  61-314. 

Cross-References  Physical  and  mental  examination  of  persons, 

Guardian  ad  litem,  25-5-301 .  Rule  35,  M.R.Civ.P.  (see  Title  25,  ch.  20). 

Pretrial  procedure  —  formulating  issues.  Rule  Best  interests  of  child,  40-4-212. 

16,  M.R.Civ.P.  (see  Title  25,  ch.  20). 

40-6-116.  Civil  action.  (1)  An  action  under  this  part  is  a  civil  action 
governed  by  the  rules  of  civil  procedure.  The  mother  of  the  child  and  the 
alleged  father  are  competent  to  testify  and  may  be  compelled  to  testify.  Sec- 
tions 40-6-111(2),  40-6-112,  and  40-6-113  apply  to  all  actions  brought  under 
this  part. 

(2)  Testimony  relating  to  sexual  access  to  the  mother  by  an  unidentified 
man  at  any  time  or  by  an  identified  man  at  a  time  other  than  the  probable 
time  of  conception  of  the  child  is  inadmissible  in  evidence,  unless  offered  by 
the  mother. 

(3)  In  an  action  against  an  alleged  father,  evidence  offered  by  him  with 
respect  to  a  man  who  is  not  subject  to  the  jurisdiction  of  the  court  concerning 
his  sexual  intercourse  with  the  mother  at  or  about  the  probable  time  of  con- 
ception of  the  child  is  admissible  in  evidence  only  if  the  alleged  father  has 
undergone  and  made  available  to  the  court  blood  tests,  the  results  of  which 
do  not  exclude  the  possibility  of  his  paternity  of  the  child.  A  man  who  is 
identified  and  is  subject  to  the  jurisdiction  of  the  court  shall  be  made  a  defen- 
dant in  the  action. 

History:     En.  61-315  by  Sec.  15,  Ch.  512,  L.  1975;  R.C.M.  1947,  61-315. 

Cross-References  Physical  and  mental  examination  of  persons. 

Joinder  of  persons  needed  for  just  adjudica-      Rule  35,  M.R.Civ.P.  (see  Title  25,  ch.  20). 
tion.  Rule  19,  M.R.Civ.P.  (see  Title  25,  ch.  20).  Entry  of  judgment.  Rule  58,  M.R.Civ.P.  (see 

Tide  25,  ch.  20). 

40-6-116.  Judgment  or  order.  (1)  The  judgment  or  order  of  the  court 
determining  the  existence  or  nonexistence  of  the  parent  and  child  relationship 
is  determinative  for  all  purposes. 

(2)  If  the  judgment  or  order  of  the  court  is  at  variance  with  the  child's 
birth  certificate,  the  court  shall  order  that  a  substitute  birth  certificate  be 
issued  under  40-6-123. 

(3)  The  judgment  or  order  may  contain  any  other  provision  directed 
against  the  appropriate  party  to  the  proceeding  concerning  the  duty  of  sup- 
port, the  custody  and  guardianship  of  the  child,  visitation  privileges  with  the 
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child,  the  furnishing  of  bond  or  other  security  for  the  payment  of  the  judg- 
ment, or  any  other  matter  in  the  best  interest  of  the  child.  The  judgment  or 
order  may  direct  the  father  to  pay  the  reasonable  expenses  of  the  mother's 
pregnancy  and  confinement, 

(4)  Support  judgments  or  orders  ordinarily  shall  be  for  periodic  payments 
which  may  vary  in  amount.  In  the  best  interest  of  the  child,  a  lump-sum  pay- 
ment or  the  purchase  of  an  annuity  may  be  ordered  in  lieu  of  periodic  pay- 
ments of  support.  The  court  may  limit  the  father's  Hability  for  past  support 
of  the  child  to  the  proportion  of  the  expenses  already  incurred  that  the  court 
deems  just. 

(5)  In  determining  the  amount  to  be  paid  by  a  parent  for  support  of  the 
child  tmd  the  period  during  which  the  duty  of  support  is  owed,  a  court  enforc- 
ing the  obligation  of  support  shall  consider  all  relevant  facts,  including: 

(a)  the  needs  of  the  child; 

(b)  the  standard  of  living  and  circumstances  of  the  parents; 

(c)  the  relative  financial  means  of  the  parents; 

(d)  the  earning  ability  of  the  parents; 

(e)  the  need  and  capacity  of  the  child  for  education,  including  higher  edu- 
cation; 

(f)  the  age  of  the  child; 

(g)  the  financial  resources  and  the  earning  ability  of  the  child; 

(h)    the  responsibiHty  of  the  parents  for  the  support  of  others;  and 
(i)     the  value  of  services  contributed  by  the  custodial  parent. 
History:    En.  61-316  by  Sec.  16,  Ch.  512,  L.  1975;  R.C.M.  1947,  61-316. 

Cross-References  Visitation,  40-4-217. 

Entry  of  judgment.  Rule  58,  M.R.Civ.P.  (see  Obligations  of  parents  for  the  support  and 

Title  25,  ch.  20).  education  of  their  children,  40-6-211. 

Necessity  determined  by  standard  of  living,  Custody,  services,  and  earnings  of  child, 

40-2-210.  40-6-221. 

Child  support,  40-4-204.  New  birth  certificate  upon  proof  of  legiti- 

Best  interest  of  child,  40-4-212.  mation,  50-15-207. 

40-6-117.  Enforcement  of  judgment  or  order.  (1)  If  existence  of  the 
father  and  child  relationship  is  declared  or  paternity  or  a  duty  of  support  has 
been  acknowledged  or  adjudicated  under  this  part  or  under  prior  law,  the 
court  may  order  support  payments  to  be  made  to  the  mother,  the  clerk  of  the 
court,  or  a  person,  corporation,  or  agency  designated  to  administer  them  for 
the  benefit  of  the  child  under  the  supervision  of  the  court. 

(2)  Willful  failure  to  obey  the  judgment  or  order  of  the  court  is  a  civil  con- 
tempt of  the  court.  All  remedies  for  the  enforcement  of  judgments  apply. 

Histoo:    En.  61-318  by  Sec  18,  Cb.  512,  L.  1975;  R.C.M.  1947,  61-318. 

Cross-References  Remedies,  Title  27. 

Contempts,  Title  3,  ch.  1,  part  5.  Payment  of  maintenance  or  support  to  court. 

Judgments  —  method  of  enforcement,  Title  40-4-206. 

25.  ch.  13,  part  2.  Paternity,  40-5-128. 

Enforcement    of    order    to    pay    money, 
25-13-204. 

40-6-118.    Modincation  of  judgment  or  order.  The  court  has  continu- 
ing jurisdiction  to  modify  or  revoke  a  judgment  or  order. 
(1)     for  future  education  and  support;  and 
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(2)  with  respect  to  matters  listed  in  40-6-116(3),  40-6-116(4),  and 
40-6-117(2),  except  that  a  court  entering  a  judgment  or  order  for  the  payment 
of  a  lump  sum  or  the  purchase  of  an  annuity  under  40-6-116(4)  may  specify 
that  the  judgment  or  order  may  not  be  modified  or  revoked. 

History:    En.  61-319  by  Sec.  19,  Ch.  512,  L.  1975;  R.C.M.  1947,  61-319. 

Cross-References  Obligations  of  parents  for  the  support  and 

Child  support,  40-4-204.  education  of  their  children,  40-6-2 11 . 

Modification  and  termination  of  provisions 
for  maintenance,  support,  and  property  disposi- 
tion, 40-4-208. 

40-6-119.    Rights  to  counsel  —  free  transcript  on  appeal.  (1)  At  the 

pretrial  hearing  and  in  further  proceedings,  any  party  may  be  represented  by 
counsel.  The  court  shall  appoint  counsel  for  a  party  who  is  financially  unable 
to  obtain  counsel. 

(2)  If  a  party  is  financially  unable  to  pay  the  cost  of  a  transcript,  the 
court  shall  furnish  on  request  a  transcript  for  purposes  of  appeal. 

History:    En.  61-320  by  Sec.  20,  Ch.  512,  L.  1975;  R.C.M.  1947,  61-320. 

Cross-References  Copies  of  proceedings,  3-5-604. 

Right  to  counsel,  Art.  II,  sec.  24,  Mont.  Const. 

40-6-120.  Hearings  and  records  —  confidentiality.  Notwithstanding 
any  other  law  concerning  public  hearings  and  records,  any  hearing  or  trial 
held  under  this  part  shall  be  held  in  closed  court  without  admittance  of  any 
person  other  than  those  necessary  to  the  action  or  proceeding.  All  papers  and 
records,  other  than  the  final  judgment,  pertaining  to  the  action  or  proceeding, 
whether  part  of  the  permanent  record  of  the  court  or  of  a  file  in  any  agency 
of  the  state  or  of  any  political  subdivision  or  elsewhere,  Eire  subject  to  inspec- 
tion only  upon  consent  of  the  court  and  all  interested  persons  or  in  excep- 
tional cases  only  upon  an  order  of  the  court  for  good  cause  shown. 

History:    En.  61-321  by  Sec.  21,  Ch.  512,  L.  1975;  R.C.M.  1947,  61-321. 

Cross-References  Sittings  of  court  —  when  private,  3-1-313. 

Right  to  know,  Art.  II,  sec.  9,  Mont.  Const. 

40-6-121.     Action  to  declare  mother  and  child  relationship.  Any 

interested  party  may  bring  an  action  to  determine  the  existence  or  nonexist- 
ence of  a  mother  and  child  relationship.  Insofar  as  practicable,  the  provisions 
of  this  part  applicable  to  the  father  and  child  relationship  apply. 
History:    En.  61-322  by  Sec.  22,  Ch.  512,  L.  1975;  R.C.M.  1947,  61-322. 

40-6-122.  Promise  to  render  support.  (1)  Any  promise  in  writing  to 
furnish  support  for  a  child  growing  out  of  a  supposed  or  alleged  father  and 
child  relationship  does  not  require  consideration  and  is  enforceable  according 
to  its  terms,  subject  to  40-6-107(4). 

(2)  In  the  best  interest  of  the  child  or  the  mother,  the  court  may,  and 
upon  the  promisor's  request  shall,  order  the  promise  to  be  kept  in  confidence 
and  designate  a  person  or  agency  to  receive  and  disburse  on  behalf  of  the 
child  all  amounts  paid  in  performance  of  the  promise. 

History:  En.  61-323  by  Sec.  23,  Ch.  512,  L.  1975;  amd.  Sec.  22,  Ch.  33,  L.  1977;  R.C.M.  1947, 
61-323. 
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Cro88-Reference8  Restraints  upon   legal   proceedings  void, 

Contracts  which  violate  policy  of  the  law  —      28-2-708. 
exemption  from  responsibility,  28-2-702.  Consideration,  Title  28,  ch.  2,  part  8. 

Best  interest  of  child,  40-4-212. 

40-6-123.  Birth  records.  (1)  Upon  order  of  a  court  of  this  state  or 
upon  request  of  a  court  of  another  state,  the  department  of  health  and  envi- 
ronmental sciences  shall  prepare  a  substitute  certificate  of  birth  consistent 
with  the  findings  of  the  court  and  shall  substitute  the  new  certificate  for  the 
original  certificate  of  birth. 

(2)  The  fact  that  the  father  and  child  relationship  was  declared  after  the 
child's  birth  shall  not  be  ascertainable  from  the  new  certificate  but  the  actual 
place  and  date  of  birth  shall  be  shown. 

(3)  The  evidence  upon  which  the  new  certificate  was  made  and  the  orig- 
inal birth  certificate  shall  be  kept  in  a  sealed  and  confidential  file  and  shall 
be  subject  to  inspection  only  upon  consent  of  the  court  and  all  interested  per- 
sons or  in  exceptional  cases  only  upon  an  order  of  the  court  for  good  cause 
shown. 

History:    En.  61-324  by  Sec.  24.  Ch.  512,  L.  1975;  R.C.M.  1947,  61-324. 

Cross-References  Permissible  disclosure  of  illegitimate  birth. 

Child  of  unknown  parentage,  50-15-203.  50-15-206. 

Delayed    or    amended    birth    certificate.  New  birth  certificate  upon  proof  of  legiti- 

50-15-204.  mation,  50-15-207. 

Establishment  of  date  and  place  of  birth  when 
certificate  cannot  be  obtained,  50-15-205. 

40-6-124.     Repealed.  Sec.  15,  Ch.  530,  L.  1981. 
History:    En.  61-328  by  Sec.  1,  Ch.  422,  L.  1977;  R.C.M.  1947,  61-328. 

40-6-125.  Children  born  out  of  wedlock  —  relinquishment  — 
consent.  (1)  If  the  mother  of  a  child  born  out  of  wedlock  proposes  to  relin- 
quish the  child  for  adoption  and  the  relinquishment  or  consent  of  the  birth 
father  cannot  be  obtained,  the  child  may  not  be  placed  for  adoption  until  the 
parental  rights  of  the  father  are  terminated  by  the  court  as  provided  in  this 
part,  by  the  court  pursuant  to  Title  41,  chapter  3,  or  by  a  court  of  competent 
jurisdiction  in  another  state  or  country. 

(2)  Pending  the  termination  or  other  disposition  of  the  rights  of  the  father 
of  the  child  born  out  of  wedlock,  the  mother  may  execute  a  relinquishment 
terminating  her  rights  to  the  child.  If  the  mother  relinquishes  the  child,  the 
agency  of  the  state  of  Montana  or  the  licensed  adoption  agency  to  whom  the 
child  is  relinquished  may  file  a  petition  under  this  part  or  a  petition  of  depen- 
dency or  neglect  pursuant  to  Title  41,  chapter  3.  Pending  disposition  of  the 
petition,  the  court  may  enter  an  order  authorizing  temporary  care  of  the 
child. 

(3)  At  the  request  of  the  mother,  her  execution  of  a  relinquishment  shall 
be  delayed  until  after  the  court  has  determined  the  identity  of  the  father  and 
has  awarded  custody  of  the  child  to  the  father  or  terminated  his  rights  under 
this  part. 

History:  En.  61-329  by  Sec.  2,  Ch.  422,  L.  1977;  R.C.M.  1947.  61-329;  amd.  Sec.  4,  Ch.  530, 
L.  1981;  amd.  Sec.  2,  Ch.  1,  Sp.  L.  1981. 

Cross-References  Effect  of  final  decree  of  adoption,  40-8-125. 

Consent  required  for  adoption,  40-8-111. 
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40-6-126.  Notice  of  intent  to  claim  paternity.  (1)  Before  the  birth  of 
a  child  born  out  of  wedlock,  a  person  claiming  under  oath  to  be  the  father 
of  the  child  may  file  a  verified  notice  of  intent  to  claim  paternity  with  the 
district  court  in  any  county  of  this  state.  The  form  of  the  notice  shall  be  pre- 
scribed by  the  director  of  the  department  of  health  and  environmenttil  sci- 
ences and  supplied  to  the  clerks  of  the  district  courts.  The  notice  shall  include 
the  claimant's  address.  On  the  next  business  day  after  receipt  of  the  notice, 
the  court  shall  transmit  the  notice  to  the  records  and  statistics  bureau  of  the 
department  of  health  and  environmental  sciences.  If  the  mother's  address  is 
stated  on  the  notice,  the  records  and  statistics  bureau  shall  send  a  copy  of 
the  notice  by  first-class  mail  to  the  mother  of  the  child  at  the  stated  address. 

(2)  A  person  filing  a  notice  of  intent  to  claim  paternity  or  acknowledging 
paternity  in  accordance  with  40-6-105  shall  be  presumed  to  be  the  father  of 
the  child  for  purposes  of  this  part  unless  the  mother  denies  that  the  claimant 
is  the  father.  Such  notice  is  admissible  in  a  paternity  proceeding  under 
40-6-107  and  creates  a  rebuttable  presumption  as  to  the  paternity  of  that 
child  for  purposes  of  that  section.  Such  notice  creates  a  rebuttable  presump- 
tion as  to  paternity  of  the  child  for  purposes  of  a  dependency  or  neglect  pro- 
ceeding under  Title  41,  chapter  3. 

(3)  A  person  who  makes  a  timely  filing  of  notice  of  intent  to  claim  pater- 
nity or  who  formally  acknowledges  paternity  under  40-6-105  is  entitled  to 
notice  of  any  hearing  to  determine  the  identity  of  the  father  of  the  child  and 
any  hearing  to  determine  or  terminate  his  paternal  rights  to  the  child. 

History:     En.  61-330  by  Sec.  3,  Ch.  422,  L.  1977;  R.C.M.  1947,  61-330. 

Cross-References  Presumptions,  Art.  Ill,  Montana  Rules  of 

Definition  and  examples  of  disputable  pre-      Evidence  (see  Title  26,  ch.  10). 
sumptions,  26-1-602.  Certificates,  50-15-109. 

40-6-127.  Expected  child  —  intent  to  release  or  consent  —  peti- 
tion and  notice.  (1)  In  order  to  provide  due  notice  at  the  earliest  possible 
time  to  a  putative  father  who  may  have  an  interest  in  the  custody  of  an 
expected  child  or  in  the  mother's  intended  release  of  an  expected  child  for 
adoption  and  in  order  to  facilitate  early  placement  of  a  child  for  adoption,  a 
woman  pregnant  out  of  wedlock  may  file  with  the  district  court  an  ex  parte 
petition  which  sets  forth  the  following: 

(a)  her  intent  to  release  her  expected  child  for  adoption; 

(b)  the  approximate  date  and  location  of  conception; 

(c)  the  expected  date  of  her  delivery;  and 

(d)  the  identity  and  whereabouts  of  the  putative  father  of  her  expected 
child. 

(2)  The  petition  may  allege  more  than  one  putative  father  whenever  cir- 
cumstances warrant.  The  petition  shall  be  verified.  Upon  the  filing  of  the 
petition,  the  court  shall  issue  a  notice  of  intent  to  release,  which  notice  shall 
be  served  upon  the  putative  father  or  fathers  in  the  manner  provided  by  the 
Montana  Rules  of  Civil  Procedure  or  in  any  other  manner  which  the  court 
may  direct.  Proof  of  such  service  shall  be  filed  with  the  court. 

(3)  A  notice  of  intent  to  release  shall: 

(a)  indicate  the  approximate  date  and  location  of  conception  of  the  child 
and  the  expected  date  of  delivery; 
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(b)  inform  the  putative  father  of  his  right  under  40-6-126  to  file  a  notice 
of  intent  to  claim  paternity  before  the  birth  of  the  child; 

(c)  inform  the  putative  father  of  the  rights  to  which  his  filing  of  notice 
of  intent  to  claim  paternity  will  entitle  him  under  40-6-126(3);  and 

(d)  inform  the  putative  father  that  his  failure  to  file  a  notice  of  intent  to 
claim  paternity  before  the  expected  date  of  delivery  constitutes  a  waiver  of  his 
right  to  receive  the  notice  to  which  he  would  otherwise  be  entitled  under 
40-6-126(3)  and  constitutes  a  denial  of  his  interest  in  the  custody  of  the  child, 
which  denial  shall  result  in  the  court's  termination  of  his  rights  to  the  child. 

(4)     The  petition  shall  be  filed  with  the  court  not  later  than  30  days  prior 
to  the  expected  date  of  delivery. 
History:    En.  61-331  by  Sec.  4,  Ch.  422,  L.  1977;  R.C.M.  1947,  61-331. 

Cross-References  Adoption  of  children,  Title  40,  ch.  8,  part  1. 

Montana  Rules  of  Civil  Procedure,  Title  25,  Certificates,  50-15-109. 

ch.  20. 

40-6-128.  Proceeding  to  determine  father's  identity  and  terminate 
rights.  (1)  If  a  child  is  born  out  of  wedlock  and  the  mother  executes  or  pro- 
poses to  execute  a  release  terminating  her  rights  to  the  child  or  if  the  child 
otherwise  becomes  the  subject  of  an  adoption  proceeding,  the  agency  or 
person  to  whom  the  child  has  been  or  is  to  be  relinquished  or  the  mother  or 
person  having  custody  of  the  child  shall  file  a  petition  in  the  district  court 
to  terminate  the  parental  rights  of  the  father,  unless  the  father's  relationship 
to  the  child  has  been  previously  terminated  or  determined  not  to  exist  by  the 
court.  The  court  shall  hold  a  hearing  as  soon  as  practical  to  determine  the 
identity  of  the  father  and  to  determine  or  terminate  the  rights  of  the  father 
as  provided  in  this  section  and  in  40-6-129  and  40-6-130.  This  section  is  not 
applicable  if  the  father  is  a  person  whose  consent  to  adoption  is  not  required 
under  40-8-111. 

(2)  Proof  of  service  of  a  notice  of  intent  to  release  or  the  putative  father's 
verified  acknowledgment  of  notice  of  intent  to  release  shall  be  filed  with  the 
court,  if  such  notice  was  given  to  the  putative  father.  The  court  shall  request 
the  records  and  statistics  bureau  of  the  department  of  health  and  environ- 
mental sciences  to  send  to  the  court  a  copy  of  any  notice  of  intent  to  claim 
paternity  of  the  particular  child  which  the  bureau  has  received. 

(3)  If  the  mother  has  failed  to  name  a  putative  father  or  has  failed  to  file 
a  notice  of  intent  to  release,  the  court  shall  cause  inquiry  to  be  made  of  the 
mother  in  an  effort  to  identify  the  natural  father.  The  inquiry  shall  include 
the  following: 

(a)  whether  the  mother  was  married  at  the  time  of  conception  of  the  child 
or  at  any  time  thereafter; 

(b)  whether  the  mother  was  cohabiting  with  a  man  at  the  time  of  concep- 
tion or  birth  of  the  child; 

(c)  whether  the  mother  has  received  support  payments  or  promises  of  sup- 
port payments  with  respect  to  the  child  or  in  connection  with  her  pregnancy; 
or 

(d)  whether  any  man  has  formally  or  informally  acknowledged  or  declared 
his  possible  paternity  of  the  child. 

(4)  Notwithstanding  this  section  or  any  other  provisions  of  law  and  in 
consideration  of  her  right  to  privacy,  no  mother  of  a  child  who  is  the  subject 
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of  proceedings  under  this  part  may  be  compelled  to  testify  concerning  or  to 
divulge  the  identity  of  the  father  or  possible  father  of  that  child. 

(5)  Notice  of  the  hearing  shall  be  served  upon  the  following  persons  in  the 
manner  appropriate  under  the  Montana  Rules  of  Civil  Procedure  or  any  man- 
ner which  the  court  shall  direct: 

(a)  a  putative  father  who  has  timely  filed  a  notice  of  intent  to  claim  pater- 
nity as  provided  in  40-6-126  or  40-6-127; 

(b)  a  putative  father  who  has  not  been  served  with  a  notice  of  intent  to 
release  at  least  30  days  before  the  expected  date  of  delivery  specified  in  the 
notice  of  intent  to  release; 

(c)  any  other  male  who  was  not  served  pursuant  to  40-6-127(2)  with  a 
notice  of  intent  to  release  and  who  the  court,  after  inquiry  of  the  mother  or 
any  other  appropriate  person,  has  reason  to  believe  may  be  the  father  of  the 
child. 

(6)  The  notice  of  hearing  shall  inform  the  putative  father  that  his  failure 
to  appear  at  the  hearing  constitutes  a  denial  of  his  interest  in  custody  of  the 
child,  which  denial  will  result  in  the  court's  termination  of  his  rights  to  the 
child. 

(7)  Proof  of  service  of  the  notice  of  hearing  required  by  subsection  (5) 
shall  be  filed  with  the  court.  A  verified  acknowledgment  of  service  by  the 
party  to  be  served  is  proof  of  personal  service.  Notice  of  hearing  need  not  be 
required  if  the  putative  father  is  present  at  the  hearing.  A  waiver  of  notice 
of  hearing  by  a  person  entitled  to  receive  it  is  sufficient.  If  no  person  has 
been  identified  as  the  natural  father  or  possible  father,  the  court,  on  the  basis 
of  all  information  available,  shall  determine  whether  publication  or  public 
posting  of  notice  of  the  proceeding  is  likely  to  lead  to  identification  and  if  so 
shall  order  publication  or  public  posting  at  the  times  and  places  and  in  the 
manner  it  considers  appropriate.  The  name  of  the  natural  mother  may  be 
included  in  such  publication  only  with  her  written  consent. 

(8)  At  the  hearing,  the  court  sheill  receive  evidence  as  to  the  identity  of 
the  father  of  the  child.  Based  upon  the  evidence  received  and  the  court's 
inquiry,  the  court  shall  enter  a  finding  identifying  the  father  or  declaring  that 
the  identity  of  the  father  cannot  be  determined. 

(9)  If  the  court  finds  that  the  father  of  the  child  is  a  person  who  did  not 
receive  either  a  timely  notice  of  intent  to  release  pursuant  to  40-6-127  or  a 
notice  required  pursuant  to  subsection  (5)  of  this  section  and  who  has  not 
waived  his  right  to  notice  of  hearing  and  is  not  present  at  the  hearing,  the 
court  shall  adjourn  further  proceedings  until  that  person  is  served  with  a 
notice  of  hearing. 

History:     En.  61-332  by  Sec.  5,  Ch.  422,  L.  1977;  R.C.M.  1947.  61-332. 

Cross-References  Legitimacy  of  children  born  after  dissolution 

Montana  Rules  of  Civil  Procedure.  Title  25,  of  marriage,  40-6-202. 

ch.  20.  Effect  of  final  decree,  40-8-125. 

Legitimacy  of  children  born  in  wedlock.  Certificates,  50-15-109. 
40-6-201. 

40-6-129.     Grounds   for  termination  of  father's  rights.   (1)   If  the 

court  has  proof  that  the  person  whom  it  determines  pursuant  to  40-6-128  to 
be  the  father  of  the  child  was  timely  served  with  notice  of  intent  to  release 
pursuant  to  40-6-127  or  was  served  with  or  waived  the  notice  of  hearing 
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required  by  40-6-128(5),  the  court  may  permtinently  terminate  the  rights  of 
the  putative  father  if  the  putative  father: 

(a)  submits  a  verified  acknowledgment  of  his  paternity  and  a  denial  of  his 
interest  in  custody  of  the  child; 

(b)  files  a  denial  of  paternity.  For  purposes  of  this  section  the  filing  of  the 
denial  of  paternity  constitutes  a  waiver  of  notice  of  hearing  and  constitutes 
a  denial  of  his  interests  in  the  custody  of  the  child. 

(c)  was  served  with  a  notice  of  intent  to  release  in  accordance  with 
40-6-127(2)  at  least  30  days  before  the  expected  date  of  delivery  specified  in 
that  notice  but  failed  to  file  an  intent  to  claim  paternity  either  before  the 
expected  date  of  delivery  or  before  the  birth  of  the  child;  or 

(d)  is  given  proper  notice  of  hearing  in  accordance  with  subsection  (5)  or 
(7)  of  40-6-128  but  either  fails  to  appear  at  the  hearing  or  appears  and  denies 
his  interest  in  the  custody  of  the  child. 

(2)  If  the  identity  of  the  father  cannot  be  determined  or  if  the  identity  of 
the  father  is  known  but  his  whereabouts  cannot  be  determined,  the  court  shall 
receive  evidence  to  determine  the  facts  in  the  matter.  The  court  may  termi- 
nate the  rights  of  the  putative  father  if  the  court  finds  from  the  evidence  that 
reasonable  effort  has  been  made  to  identify  and  locate  the  father  and  that  any 
of  the  following  circumstances  exist: 

(a)  The  putative  father,  whose  identity  is  not  known,  has  not  made  a 
provision  for  the  child's  care  and  did  not  provide  support  for  the  mother 
during  her  pregnancy  or  during  her  hospitalization. 

(b)  The  putative  father,  whose  identity  is  known  but  whose  whereabouts 
are  unknown,  has  not  provided  support  for  the  mother,  has  not  shown  any 
interest  in  the  child,  and  has  not  made  provision  for  the  child's  care,  for  at 
least  90  days  preceding  the  hearing  required  under  40-6-128. 

(3)  Subject  to  the  disposition  of  an  appeal,  upon  the  expiration  of  6 
months  after  an  order  terminating  parental  rights  is  issued  under  this  section, 
the  order  cannot  be  questioned  by  any  person,  in  any  manner  or  upon  any 
ground,  including  fraud,  misrepresentation,  failure  to  give  any  required  notice, 
or  lack  of  jurisdiction  of  the  parties  or  of  the  subject  matter. 

History:     En.  61-333  by  Sec.  6,  Ch.  422,  L.  1977;  R.C.M.  1947,  61-333. 

Cross-References 

Presumption  of  paternity,  40-6-105. 

40-6-130.  Best  interests  of  the  child  —  custody  to  father  — 
legitimation.  (1)  If  the  putative  father  appears  at  the  hearing  and  requests 
custody  of  the  child,  the  court  shall  inquire  into  his  fitness  and  his  ability  to 
properly  care  for  the  child  and  shall  determine  whether  the  father's  parental 
rights  should  be  given  recognition  in  view  of  his  effort  or  lack  of  effort  to 
make  provision  for  the  mother  while  she  was  pregnant  and  for  the  child  upon 
birth  and  whether  the  best  interests  of  the  child  will  be  served  by  granting 
custody  to  him  or  to  the  agency  of  the  state  of  Montana,  licensed  adoption 
agency,  or  person  to  whom  the  mother  has  released  or  proposed  to  release 
custody  of  the  child.  If  the  court  finds  that  it  would  not  be  in  the  best  inter- 
ests of  the  child  to  grant  custody  to  the  putative  father,  the  court  shall  termi- 
nate his  rights  to  the  child. 

(2)  If  the  mother  of  the  child  has  released  the  custody  of  the  child  to  an 
agency  of  the  state  of  Montana,  a  licensed  adoption  agency,  or  a  person,  the 
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agency  or  person  shall  be  a  proper  party  to  petition  the  court  for  custody  of 
the  child. 

(3)  If  the  parental  rights  of  the  mother  are  terminated  pursuant  to  this 
part  or  other  law  and  if  the  court  awards  custody  of  the  child  out  of  wedlock 
to  the  putative  father,  the  court  shall  enter  an  order  granting  custody  to  the 
putative  father  and  legitimating  the  child  for  all  purposes. 

History:     En.  61-334  by  Sec.  7,  Ch.  422,  L.  1977;  R.C.M.  1947,  61-334. 

Cross-References  Child  adoption  agencies,  Title  53,  ch.  4,  part  4. 

Best  interest  of  child,  40-4-212. 

40-6-131.  Uniformity  of  application  and  construction.  This  part 
shall  be  applied  and  construed  to  effectuate  its  general  purpose  to  make  uni- 
form the  law  with  respect  to  the  subject  of  this  part  among  states  enacting 
it. 

History:     En.  61-327  by  Sec.  29,  Ch.  512,  L.  1975;  R.C.M.  1947,  61-327. 

40-6-132.    Repealed.  Sec.  5,  Ch.  1,  Sp.  L.  1981. 

History:     En.  Sec.  1,  Ch.  530,  L.  1981. 

40-6-133.    Repealed.  Sec.  5,  Ch.  1,  Sp.  L.  1981. 
History:    En.  Sec.  2,  Ch.  530,  L.  1981. 

40-6-134.    Repealed.  Sec.  5,  Ch.  1,  Sp.  L.  1981. 
History:    En.  Sec  3,  Ch.  530,  L.  1981. 

40-6-135.  Relinquishment  of  parental  rights  —  form,  execution, 
and  revocation.  (1)  Any  parent  or  guardian  who  proposes  to  relinquish  cus- 
tody of  a  child  for  purposes  of  placing  the  child  for  adoption  may  do  so  by 
executing  a  relinquishment  by  which  all  parental  rights  to  the  child  are  volun- 
tarily relinquished  to  the  department  of  family  services  or  a  licensed  adoption 
agency.  A  parent  may  not  execute  a  reHnquishment  to  the  department  or  a 
licensed  adoption  agency  unless  the  department  or  the  agency  has  agreed  to 
accept  custody  of  the  child  until  the  child  is  adopted. 

(2)  Except  as  otherwise  provided  in  this  section,  a  relinquishment  shall  be 
by  a  separate  instrument  executed  before  a  notary  public. 

(3)  If  the  person  from  whom  a  relinquishment  is  required  is  a  member  of 
any  of  the  armed  services  or  is  in  prison,  the  relinquishment  may  be  executed 
and  acknowledged  before  tuiy  person  authorized  by  law  to  administer  oaths. 

(4)  If  the  relinquishment  is  executed  in  another  state  or  country,  the  court 
having  jurisdiction  over  the  adoption  proceeding  in  this  state  shall  determine 
whether  the  relinquishment  was  executed  in  accordance  with  the  laws  of  that 
state  or  country  and  may  not  proceed  unless  it  finds  that  the  relinquishment 
was  so  executed. 

(5)  Upon  the  filing  of  a  properly  and  voluntarily  executed  relinquishment 
of  a  child  by  a  parent  or  guarditm,  the  court  shall  immediately  issue  an  order 
terminating  the  rights  of  that  parent  or  guardian  to  that  child.  If  the  rights 
of  both  parents,  the  surviving  parent,  or  the  guardian  have  been  terminated 
and  if  the  department  of  family  services  or  a  licensed  adoption  agency  has 
agreed  to  accept  custody  of  the  child  until  the  child  is  adopted,  the  court  shall 
issue  an  order  committing  the  child  to  the  department  or  to  the  licensed 
adoption  agency  to  which  the  relinquishment  was  given. 
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(6)  Entry  of  an  order  terminating  the  rights  of  both  parents  pursuant  to 
subsection  (5)  terminates  the  jurisdiction  of  the  district  court  over  the  child 
in  any  divorce  or  separate  maintenance  action. 

(7)  Upon  petition  of  a  person  who  executed  a  reUnquishment  and  of  the 
department  of  family  services  or  the  licensed  adoption  agency  to  which  the 
child  was  relinquished,  the  court  with  which  the  relinquishment  was  filed  may 
grant  a  hearing  to  consider  whether  the  relinquishment  should  be  revoked.  A 
relinquishment  may  not  be  revoked  if  the  child  has  been  placed  for  adoption. 
A  verbatim  record  of  testimony  related  to  the  petition  shall  be  made. 

History:     En.  Sec.  1,  Ch.  1,  Sp.  L.  1981;  amd.  Sec.  1,  Ch.  225,  L.  1987. 

Compiler's  Comments  Social  and  Rehabilitation   Services  to  the 

1987  Amendment:  In  (1),  (5),  and  (7)  substi-  Department  of  Family  Services. 

tuted  "the  department  of  social  and  rehabilita-  Cross-References 

tion  services"  or  "department"  for  "agency  of  Officers  who  may  administer  oaths,  1-6-101. 

the  state  of  Montana";  inserted  last  sentence  of  Reporter's   report   prima   facie   evidence, 

(1);  in  (5)  inserted  "and  if  the  department  of  3-5-612. 

social  and  rehabilitation  services  or  a  licensed  Jurisdiction  —  child  custody  proceedings, 

adoption  agency  has  agreed  to  accept  custody  of  40-4-211. 

the  chUd  untU  the  child  is  adopted";  and  made  Minor  parent,  40-8-105 

V  •      I.  1  Lonsent  required  for  adoption,  40-8-111. 

mmor  changes  in  phraseology.  xi7-.uj         f   r  .^5^o,,o 

r-       .■       T        1      T.  ..  ,,n   r^L  Withdrawal  of  consent,  40-8-112. 

Function  Transfer:  Pursuant  to  sec.  1 17,  Ch.  j-ff^j  „f  f-,„^,  ^^^^g  „f  adoption,  40-8-125. 

609,  L.  1987,  the  Governor  by  executive  order  Parent-child   legal   relationship   termination, 

transferred  the  function  and  authority  con-      Title  41,  ch.  3,  part  6. 

tained  in  this  section  from  the  Department  of  Child  adoption  agencies.  Title  53,  ch.  4,  part  4. 


Part  2 
Obligations  of  Parents 

Part  Cross-References 

Mandatory  child  safety  restraint  systems, 
61-9-419  through  61-9-423. 

40-6-201.  Legitimacy  of  children  born  in  wedlock.  All  children  bom 
in  wedlock  are  presumed  to  be  legitimate. 

Historj:  En.  Sec.  280,  Civ.  C.  1895;  re-en.  Sec.  3738,  Re*.  C.  1907;  re-en.  Sec.  5830,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  193;  Field  Civ.  C.  Sec.  86;  re-en.  Sec.  5830,  R.C.M.  1935;  R.C.M.  1947, 
61-101. 

Cross-References  Birth  —  vital  statistics.  Title  50,  ch.  15,  part 

Presumptionof  legitimacy,  26-1-602.  2. 

Presumptions,  Art.  Ill,  Montana  Rules  of 
Evidence  (see  Title  26,  ch.  10). 

40-6-202.  Legitimacy  of  children  born  after  dissolution  of  mar- 
riage. All  children  of  a  woman  who  has  been  married,  bom  within  10  months 
after  the  dissolution  of  her  marriage,  are  presumed  to  be  legitimate  children 
of  that  marriage. 

History:  En.  Sec.  281.  Civ.  C.  1895;  re-en.  Sec.  3739,  Rev.  C.  1907;  re-en.  Sec.  5831,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  194;  Based  on  Field  Civ.  C.  Sec.  87;  re-en.  Sec.  5831,  R.C.M.  1935; 
R.C.M.  1947,  61-102. 

Cross-References  Presumption  of  legitimacy,  26- 1  -602. 

Complete  list  of  conclusive  presumptions.  Birth  —  viul  statistics.  Title  50.  ch.  15  part 

26-1-601.  2. 
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40-6-203.  Child  legitimatized  by  marriage  of  parents.  A  child  born 
before  wedlock  becomes  legitimate  by  the  subsequent  marriage  of  its  parents. 

Histar>:  En.  Sec.  11,  p.  410,  Bannack  SUI.;  re-en.  Sec.  11,  p.  521,  Cod.  Sut.  1871;  re-en.  Sec 
864,  5th  Div.  Rev.  Stat.  1879;  re-en.  Sec.  1425,  5th  Div.  Comp.  Sut.  1887;  amd.  Sec.  302,  Civ. 
C.  1895;  re-en.  Sec.  3760.  Rev.  C.  1907;  re-en.  Sec.  5852,  R.C.M.  1921;  Cal.  Civ.  C.  Sec.  215; 
re-en.  Sec.  5852,  R.C.M.  1935;  R.C.M.  1947,  61-123. 

Cross-References  New  birth  certificate  upon  proof  of  legiti- 

Form  of  application,  license,  marriage  certifi-      mation,  50-15-207. 
cate,  and  consent  —  names  of  children  included, 

40-1-107. 

40-6-204  through  40-6-210  reserved. 

40-6-211.  Obligations  of  parents  for  the  support  and  education  of 
their  children.  The  parent  or  parents  entitled  to  the  custody  of  a  child  must 
give  him  support  and  education  suitable  to  his  circumstances. 

Histor>:  En.  Sec.  283,  Civ.  C.  1895;  re-en.  Sec.  3741,  Rev.  C.  1907;  re-en.  Sec.  5833,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  196;  Field  Civ.  C.  Sec.  89;  re-en.  Sec.  5833,  R.C.M.  1935;  amd.  Sec.  21, 
Ch.  293,  L.  1975;  R.C.M.  1947,  61-104. 

Cross-References  Individual  property  of  married  person  —  how 

Earnings  and  accumulations  of  married  per-  far  liable,  40-2-209. 

sons,  40-2-205.  Necessity  determined  by  standard  of  living, 

Earnings  and  accumulations  when  separated,  40-2-210. 

40-2-206.  Nonsupport,  45-5-621. 

Work  and  labor  of  married  person,  40-2-207.  Endangering  the  welfare  of  children,  45-5-622. 

40-6-212.  Allowance  to  parent.  The  proper  court  may  direct  an  allow- 
ance to  be  made  to  the  parent  of  a  child  out  of  the  child's  property  for  the 
past  or  future  support  and  education  of  the  child,  on  such  conditions  as  may 
be  proper,  whenever  such  direction  is  for  the  child's  benefit. 

Histor>:  En.  Sec.  288,  Civ.  C.  1895;  re-en.  Sec.  3746,  Rev.  C.  1907;  re-en.  Sec.  5838,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  201;  Field  Civ.  C.  Sec.  92;  re-en.  Sec.  5838,  R.C.M.  1935;  amd.  Sec  14, 
Ch.  33,  L.  1977;  R.C.M.  1947,  61-109. 

Cross-References 

Duty  of  child  to  support  indigent  parents, 
40-6-301. 

40-6-213.  Remedy  when  parent  dies  without  providing  for  support 
of  child.  If  a  parent  chargeable  with  the  support  of  a  child  dies  leaving  the 
child  chargeable  to  the  county  and  leaving  an  estate  sufficient  for  the  child's 
support,  the  county  commissioners  of  the  county  may  claim  provision  for  the 
child's  support  from  the  parent's  estate  by  civil  action  and  for  this  purpose 
may  have  the  same  remedies  as  any  creditors  against  that  estate  and  against 
the  heirs,  devisees,  and  the  next  of  kin  of  the  parent. 

Histor):  En.  Sec.  292,  Civ.  C.  1895;  re-en.  Sec.  3750,  Rev.  C.  1907;  re-en.  Sec.  5842,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  205;  Based  on  Field  Civ.  C.  Sec.  96;  re-en.  Sec.  5842,  R.C.M.  1935;  amd. 
Sec.  15,  Ch.  33.  L.  1977;  R.C.M.  1947,  61-113. 

Cross-References  EsUtes  —  creditors'  claims,  Title  72,  ch.  3, 

Child  support.  40-4-204.  part  8. 

Modification  and  termination  of  support, 
40-4-208. 

40-6-214.  Reciprocal  duties  of  parents  and  children  in  maintain- 
ing each  other.  It  is  the  duty  of  the  father,  the  mother,  and  the  children 
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of  any  poor  person  who  is  unable  to  maintain  himself  by  work  to  maintain 
such  person  to  the  extent  of  their  ability.  The  promise  of  an  adult  child  to 
pay  for  necessaries  previously  furnished  to  such  parent  is  binding. 

History:  En.  Sec.  293,  Civ.  C.  1895;  re-en.  Sec.  3751,  Rev.  C.  1907;  re-en.  Sec.  5843,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  206;  Field  Civ.  C.  Sec.  97;  re-en.  Sec.  5843.  R.C.M.  1935;  R.C.M.  1947, 
61-114. 

Cross-References  Necessity  determined  by  standard  of  living, 

Earnings  and  accumulations  of  married  40-2-210. 

person,  40-2-205.  Duty  of  child  to  support  indigent  parents, 

Earnings  and  accumulations   of  married  40-6-301. 

person  when  separated,  40-2-206.  Minor  cannot  disaffirm  contract  for  necessar- 

Work  and  labor  of  married  person,  40-2-207.  ies,  41-1-305. 

Individual  property  of  married  person  —  how 
far  liable,  40-2-209. 

40-6-215.     When  parent  liable  for  necessaries  supplied  to  child.  If 

a  parent  neglects  to  provide  articles  necessary  for  his  child  under  his  charge, 
according  to  his  circumstances,  a  third  person  may  in  good  faith  supply  such 
necessaries  and  recover  the  reasonable  value  thereof  from  the  parent. 

History:  En.  Sec.  294,  Civ.  C.  1895;  re-en.  Sec.  3752,  Rev.  C.  1907;  re-en.  Sec.  5844,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  207;  Field  Civ.  C.  Sec.  98;  re-en.  Sec.  5844,  R.C.M.  1935;  R.C.M.  1947, 
61-115. 

Cross-References  Necessity  determined  by  standard  of  living. 

Earnings  and  accumulations   of  married  40-2-210. 

person,  40-2-205.  Minor  cannot  disaffirm  contract  for  necessar- 

Earnings  and  accumulations   of  married  ies,  41-1-305. 

person  when  separated,  40-2-206.  Parents  liable  to  Department  for  Aid  to  Fam- 

Work  and  labor  of  married  person,  40-2-207.  ilies   With   Dependent  Children  payments. 

Individual  property  of  married  person  —  how  53-4-248. 
far  liable,  40-2-209. 

40-6-216.     When  parent  not  liable  for  support  furnished  child.  A 

parent  is  not  bound  to  compensate  the  other  parent  or  a  relative  for  the 
voluntary  support  of  his  child,  without  an  agreement  for  compensation,  or  to 
compensate  a  stranger  for  the  support  of  a  child  who  has  abandoned  the 
parent  without  just  cause. 

History:  En.  Sec.  295,  Civ.  C.  1895;  re-en.  Sec.  3753,  Rev.  C.  1907;  re-en.  Sec.  5845,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  208;  Field  Civ.  C.  Sec.  99;  re-en.  Sec.  5845,  R.C.M.  1935;  R.C.M.  1947, 
61-116. 

Cross-References  Necessity  determined  by  standard  of  living, 

Liability  for  acts  or  debts  of  spouse,  40-2-106.  40-2-210. 

Individual  property  of  married  person  —  how  Minor  cannot  disaffirm  contract  for  necessar- 

far  liable,  40-2-209.  ies,  41-1-305. 

40-6-217.  Married  person  not  bound  for  support  of  spouse's  chil- 
dren by  former  marriage.  A  married  person  is  not  bound  to  support  his 
spouse's  children  by  a  former  marriage;  but  if  he  receives  them  into  his  family 
and  supports  them,  it  is  presumed  that  he  does  so  as  a  parent  and,  where 
such  is  the  case,  they  are  not  Hable  to  him  for  their  support  nor  he  to  them 
for  their  services. 

History:  En.  Sec.  296.  Civ.  C.  1895;  re-en.  Sec.  3754.  Rev.  C.  1907;  re-en.  Sec.  5846.  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  209;  Field  Civ.  C.  Sec.  100;  re-en.  Sec.  5846,  R.C.M.  1935;  amd.  Sec.  22, 
Ch.  293,  L.  1975;  R.C.M.  1947,  61-117. 

Cross-References 

Debts  of  spouse  contracted  before  marriage, 
40-2-208. 
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40-6-218.  Compensation  and  support  of  person  after  attaining 
majority.  Where  a  person,  after  attaining  majority,  continues  to  serve  and  to 
be  supported  by  the  parent,  neither  party  is  entitled  to  compensation,  in  the 
absence  of  an  agreement  therefor. 

History:  En.  Sec.  297,  Civ.  C.  1895;  re-en.  Sec.  3755,  Rev.  C.  1907;  re-en.  Sec.  5847,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  210;  Field  Civ.  C.  Sec.  101;  re-en.  Sec.  5847,  R.C.M.  1935;  amd.  Sec.  16, 
Ch.  33,  L.  1977;  R.C.M.  1947,  61-118. 

Cross-References 

Minors  and  adults  defined,  41-1-101. 

40-6-219  and  40-6-220  reserved. 

40-6-221.  Custody,  services,  and  earnings  of  child.  The  father  and 
mother  of  an  unmarried  minor  child  are  equally  entitled  to  the  custody,  ser- 
vices, and  earnings  of  the  child.  If  either  parent  be  dead  or  unable  or  refuses 
to  take  the  custody  or  has  abandoned  his  or  her  family,  the  other  is  entitled 
to  the  custody,  services,  and  earnings  of  the  child,  unless  custody  is  deter- 
mined otherwise  pursuant  to  40-4-221. 

History:  En.  Sec.  284,  Civ.  C.  1895;  re-en.  Sec.  3742,  Rev.  C.  1907;  amd.  Sec.  1,  Ch.  61,  L. 
1915;  re-en.  Sec.  5834,  R.C.M.  1921;  Cal.  Civ.  C.  Sec.  197;  Based  on  Field  Civ.  C.  Sec.  90;  re-en. 
Sec.  5834,  R.C.M.  1935;  amd.  Sec.  26,  Ch.  512,  L.  1975;  amd.  Sec.  13,  Ch.  33,  L.  1977;  R.C.M. 
1947,  61-105;  amd.  Sec.  5,  Ch.  127,  L.  1979. 

Cross-References  Minor  cannot  disaffirm  contract  for  necessar- 

Best  interest  of  child,  40-4-212.  ies,  41-1-305. 

Child  labor.  Title  41.  ch.  2. 

40-6-222.  Custody  of  children  where  husband  and  wife  living  sep- 
arate. The  husband  and  father,  as  such,  has  no  rights  superior  to  those  of 
the  wife  and  mother  in  regard  to  the  care,  custody,  education,  and  control  of 
the  children  of  the  marriage  while  such  husband  and  wife  live  separate  and 
apart  from  each  other. 

History:  En.  Sec.  285,  Civ.  C.  1895;  re-en.  Sec.  3743,  Rev.  C.  1907;  re-en.  Sec.  5835,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  198;  re-en.  Sec.  5835,  R.C.M.  1935;  R.C.M.  1947,  61-106. 

Cross-References 

Earnings  and  accumulations  of  married 
person  —  when  separated,  40-2-206. 

40-6-223.  When  parent  may  bring  action  for  the  exclusive  control 
of  children  —  decree.  Without  application  for  divorce,  the  husband  or  wife 
may  bring  an  action  for  the  exclusive  control  of  the  children  of  the  marriage, 
and  the  court  or  judge  may,  during  the  pendency  of  such  action  or  at  the  final 
hearing  thereof  or  afterwards,  make  such  order  or  decree  in  regard  to  the  sup- 
port, care,  custody,  education,  and  control  of  the  children  of  the  marriage  as 
may  be  just  and  in  accordance  with  the  natural  rights  of  the  parents  and  the 
best  interests  of  the  children  and  may  at  any  time  thereafter  amend,  vary,  or 
modify  such  order  or  decree  as  the  natural  rights  and  the  interests  of  the  par- 
ties, including  the  children,  may  require. 

History:  En.  Sec.  286,  Civ.  C.  1895;  re-en.  Sec.  3744,  Rev.  C.  1907;  re-en.  Sec.  5836,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  199;  re-en.  Sec.  5836,  R.C.M.  1935;  R.C.M.  1947,  61-107. 

Cross-References  Alteration  of  legal  relation  by  contract  — 

Necessity  determined  by  standard  of  living,      separation  agreement,  40-2-303. 
40-2-210. 
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Temporary  order  or  temporary  injunction,  Temporary  orders,  40-4-213. 

40-4-121.  Modification  of  custody,  40-4-219. 

Best  interest  of  child,  40-4-212. 

40-6-224.  When  custody  may  be  awarded  without  dissolution  pro- 
ceedings. When  a  husband  and  wife  live  in  a  state  of  separation  without  the 
marriage  being  dissolved,  any  court  of  competent  jurisdiction,  upon  applica- 
tion of  either,  if  an  inhabitant  of  this  state,  may  inquire  into  the  custody  of 
any  unmarried  minor  child  of  the  marriage  and  may  award  the  custody  of 
such  child  to  either  for  such  time  and  under  such  regulations  as  the  case  may 
require. 

History:  En.  Sec.  301,  Civ.  C.  189S;  re-en.  Sec.  37S9,  Rev.  C.  1907;  re-en.  Sec.  5851,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  214;  Field  Civ.  C.  Sec.  106;  re-en.  Sec.  5851,  R.C.M.  1935;  amd.  Sec.  17, 
Ch.  33,  L.  1977;  R.C.M.  1947,  61-122. 

Cross-References  Separation  agreement,  40-4-201. 

Legal  separation,  40-4-104.  Temporary  custody  orders,  40-4-213. 

Temporary  order  or  temporary  injunction, 
40-4-121. 

40-6-225  through  40-6-230  reserved. 

40-6-231.    Right  of  parent  to  determine  the  residence  of  child.  A 

parent  entitled  to  the  custody  of  a  child  has  a  right  to  change  his  residence, 
subject  to  the  power  of  the  proper  court  to  restrain  a  removal  which  would 
prejudice  the  rights  or  welfare  of  the  child. 

Historj:  En.  Sec.  300,  Civ.  C.  1895;  re-en.  Sec.  3758,  Rev.  C.  1907;  re-en.  Sec.  5850,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  213;  Field  Civ.  C.  Sec.  104;  re-en.  Sec.  5850,  R.C.M.  1935;  R.C.M.  1947, 
61-121. 

Cross-References  Best  interest  of  child,  40-4-212. 

Residence  —  rules  for  determining,  1-1-215. 

40-6-232.  Parental  control  over  property  of  child.  The  parent,  as 
such,  has  no  control  over  the  property  of  the  child. 

History:  En.  Sec.  289,  Civ.  C.  1895;  re-en.  Sec.  3747,  Rev.  C.  1907;  re-en.  Sec.  5839,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  202;  Field  Civ.  C.  Sec.  93;  re-en.  Sec.  5839,  R.C.M.  1935;  R.C.M.  1947, 
61-110. 

Cross-References  Delegation  of  power  by  minors  forbidden, 

Enforcement  of  minor's  rights,  41-1-202.  41-1-301. 

40-6-233.  Remedy  for  parental  abuse.  The  abuse  of  parental  author- 
ity is  the  subject  of  judicial  cognizance  in  a  civil  action  brought  by  the  child 
or  by  its  relative  within  the  third  degree  or  by  the  county  commissioners  of 
the  county  where  the  child  resides.  When  the  abuse  is  established,  the  child 
may  be  freed  from  the  dominion  of  the  parent  and  the  duty  of  support  and 
education  enforced. 

History:  En.  Sec.  290,  Civ.  C.  1895;  re-en.  Sec.  3748,  Rev.  C.  1907;  re-en.  Sec.  5840,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  203;  Based  on  Field  Civ.  C.  Sec.  94;  re-en.  Sec.  5840,  R.C.M.  1935; 
K-C.M.  1947,  61-111. 

^^^J^ferences  Endangering  the  welfare  of  children,  45-5-622. 

LhUd  abuse,  neglect,  and  dependency,  Title  Sexual  abuse  of  children,  45-5-625. 

*l,ch.  3. 

40-6-234.  When  parental  authority  ceases.  The  authority  of  the 
parent  ceases: 


5h 
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(1) 

child; 
(2) 
(3) 


upon  the  appointment,  by  a  court,  of  a  guardian  of  the  person  of  a 


upon  the  marriage  of  a  child;  or 

upon  its  attaining  majority. 
History:     En.  S«c.  291,  Civ.  C.  1895;  re-en.  Sec.  3749,  Rev.  C.  1907;  re-en.  Sec.  5841,  R.C.M 
1921;  Cal.  Civ.  C.  Sec.  204;  Field  Civ.  C.  Sec.  95;  re-en.  Sec.  5841,  R.C.M.  1935;  R.C.M.  1947 
61-112. 


Cross-References 

Marriage,  Title  40,  ch.  1. 
Best  interest  of  child,  40-4-212. 
Effect  of  final  decree,  40-8-125. 
Minors  and  adults  defined,  41-1-101. 


Dispositional  hearing  —  abuse,  neglect,  and 
dependency,  41-3-406. 

Limited  emancipation  at  age  16,  41-3-408. 
Guardians  of  minors.  Title  72,  ch.  5,  part  2. 


40-6-235.    Parent  may  relinquish  services  and  custody  of  child. 

The  parent,  whether  solvent  or  insolvent,  may  relinquish  to  the  child  the 
right  of  controlling  him  and  receiving  his  earnings.  Abandonment  by  the 
parent  is  presumptive  evidence  of  such  relinquishment. 

History:  En.  Sec.  298,  Civ.  C.  1895;  re-en.  Sec.  3756,  Rev.  C.  1907;  re-en.  Sec.  5848,  R.C.M 
1921;  Cal.  Civ.  C.  Sec.  211;  Field  Civ.  C.  Sec.  102;  re-en.  Sec.  5848,  R.C.M.  1935;  R.C.M.  1947 
61-119. 


Cross-References 

Children  bom  out  of  wedlock  —  relinquish- 
ment —  consent,  40-6-125. 

Relinquishment  of  parental  rights,  40-6-135. 


Service  of  summons  —  how  abandonment 
established,  41-5-503. 
Endangering  the  welfare  of  children,  45-5-622. 


40-6-236.  Wages  of  minors.  The  wages  of  a  minor  employed  in  service 
may  be  paid  him  until  the  parent  or  guardian  entitled  thereto  gives  the 
employer  notice  that  he  claims  such  wages. 

History:  En.  Sec.  299,  Civ.  C.  1895;  re-en.  Sec.  3757,  Rev.  C.  1907;  re-en.  Sec.  5849,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  212;  Based  on  Field  Civ.  C.  Sec.  103;  re-en.  Sec.  5849,  R.C.M.  1935; 
R.C.M.  1947,  61-120. 


Cross-References 

Payment  of  wages  generally,  39-3-204. 


Child  labor.  Title  41,  ch.  2,  part  1. 


40-6-237.  Destruction  of  property  by  minor  —  liability  of  par- 
ents. Any  municipal  corporation,  county,  city,  town,  school  district,  or 
department  of  the  state  of  Montana,  any  person,  or  any  religious  organization 
whether  incorporated  or  unincorporated  is  entitled  to  recover  damages  in  a 
civil  action  in  an  amount  not  to  exceed  $2,500  in  a  court  of  competent  juris- 
diction from  the  parents  of  any  person  under  the  age  of  18  years,  living  with 
the  parents,  who  shall  maliciously  or  willfully  destroy  property,  real,  personal, 
or  mixed,  belonging  to  such  municipal  corporation,  county,  city,  town,  school 
district,  department  of  the  state  of  Montana,  person,  or  religious  organization. 

Histor):  En.  Sec.  1,  Ch.  195,  L.  1957;  amd.  Sec.  1,  Ch.  227,  L.  1977;  R.C.M.  1947,  61-112.1; 
amd.  Sec.  1,  Ch.  560,  L.  1981. 

Cross-References 

Duties  and  sanctions  —  suspension  and 
expulsion  of  pupils,  20-5-201. 
Youth  Court  Act  —  purpose,  41-5-102. 


Criminal  mischief,  45-6-101. 
Application  of  minors  for  drivers'  licenses, 
61-5-108. 


40-6-238.  Limitation  on  amount  of  recovery.  The  recovery  shall  be 
limited  to  the  actual  damages  in  an  amount  not  to  exceed  $2,500  in  addition 
to  taxable  court  costs  and  a  reasonable  attorney's  fee  to  be  set  by  the  court 
not  to  exceed  $100.  The  right  to  recover  attorney  fees  as  provided  by  this 
section  is  limited  to  a  person  bringing  an  action  under  40-6-237. 

History:  En.  Sec.  2,  Ch.  195,  L.  1957;  amd.  Sec.  1,  Ch.  178,  L.  1971;  amd.  Sec.  2,  Ch.  227, 
L.  1977;  R.C.M.  1947,  61-112.2;  amd.  Sec.  2,  Ch.  560,  L.  1981. 
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JURISDICTION  ACT 

Cross-References  Attorneys'  fees.  Title  25,  ch.  10,  part  3. 

Duties  and  sanctions  —  suspension  and  Right  to  compensatory  damages,  27-1-202. 

expulsion  of  pupils,  20-5-201.  Damages  to  be  reasonable,  27-1  -302. 

Part  3 
Obligations  of  Children 

40-6-301.  Duty  of  child  to  support  indigent  parents.  It  is  hereby 
declared  and  made  the  duty  of  every  adult  child,  having  the  ability  so  to  do, 
to  furnish  and  provide  necessary  food,  clothing,  shelter,  and  medical  attend- 
ance for  his  indigent  parent  or  parents,  unless,  in  the  judgment  of  the  court 
or  jury,  he  is  excused  therefrom  by  reason  of  intemperance,  indolence,  immo- 
rality, or  profligacy  of  such  parent. 

History:  En.  Sec.  1,  Ch.  42,  L.  1915;  re-en.  Sec.  5853,  R.C.M.  1921;  re-en.  Sec.  5853,  R.C.M. 
1935;  R.C.M.  1947,  61-124. 

Croes-References  Minor  cannot  disaffirm  contract  for  necessar- 

Reciprocal  duties  of  parents  and  children  in      ies,  41-1-305. 
maintaining  each  other,  40-6-214. 

40-6-302.  Failure  to  support  —  misdemeanor.  Any  person  violating 
the  provisions  of  40-6-301  shall  be  deemed  guilty  of  a  misdemeanor. 

History:  En.  Sec.  2,  Ch.  42,  L.  1915;  re-en.  Sec.  5854,  R.C.M.  1921;  re-en.  Sec.  5854,  R.C.M. 
1935;  R.C.M.  1947,  61-125. 

Cross-References  Classification  of  offenses,  45-1-201. 

Reciprocal  duties  of  parents  and  children  in  Misdemeanor  defined,  45-2-101. 

maintaining  each  other,  40-6-214.  Nonsupport,  45-5-621. 

40-6-303.  Civil  action  to  enforce  duty  to  support.  A  civil  suit  may 
be  instituted  and  maintained  for  the  enforcement  of  the  provisions  of 
40-6-301  by  any  such  child,  where  there  is  more  than  one  adult  child,  or  by 
the  parent  to  whom  such  support  is  due  or  by  the  county  attorney,  and  in 
case  there  is  more  them  one  such  child,  the  court  or  the  jury  upon  the  hearing 
is  authorized  and  empowered  to  apportion  the  expenses  of  such  support 
between  the  adult  children,  and  the  court  shall  enter  judgment  in  accordance 
with  such  finding  and  apportionment;  provided,  that  such  civil  action  shall 
not  be  construed  as  barring  the  arrest  and  conviction  of  such  person  for  mis- 
demeanor. 

History:  En.  Sec.  3,  Ch.  42,  L.  1915;  re-en.  Sec.  5855,  R.C.M.  1921;  re-en.  Sec.  5855,  R.C.M. 
1935;  R.C.M.  1947,  61-126. 

Cross-References 

Reciprocal  duties  of  parents  and  children  in 
maintaining  each  other,  40-6-214. 
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Part  1 
General 

41-3-101.  Declaration  of  policy.  (1)  It  is  hereby  declared  to  be  the 
policy  of  the  state  of  Montana  to: 

(a)  insure  that  all  youth  are  afforded  an  adequate  physical  and  emotional 
environment  to  promote  normal  development; 

(b)  compel  in  proper  cases  the  parent  or  guardian  of  a  youth  to  perform 
the  moral  and  legal  duty  owed  to  the  youth; 

(c)  achieve  these  purposes  in  a  family  environment  whenever  possible;  and 

(d)  preserve  the  unity  and  welfare  of  the  family  whenever  possible. 

(2)  It  is  the  policy  of  this  state  to  provide  for  the  protection  of  children 
whose  health  and  welfare  are  or  may  be  adversely  affected  and  further  threat- 
ened by  the  conduct  of  those  responsible  for  their  care  and  protection.  It  is 
intended  that  the  mandatory  reporting  of  such  cases  by  professional  people 
and  other  community  members  to  the  appropriate  authority  will  cause  the 
protective  services  of  the  state  to  seek  to  prevent  further  abuses,  protect  and 
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V 

.^enhance  the  welfare  of  these  children,  and  preserve  family  life  wherever 
appropriate. 

HistoO"  (•)£"•  10-1300  by  Sec.  1,  Ch.  328.  L.  1974;  Sec.  10-1300,  R.C.M.  1947;  (2)En.  Sec. 
I  a  178.  L.  1965;  amd.  Sec.  1,  Ch.  292,  L.  1973;  Sec.  10-901,  R.C.M.  1947;  redes.  10-1303 
w  Sec  14.  Ch.  328.  L  1974;  Sec.  10-1303,  R.C.M.  1947;  R.C.M.  1947,  10-1300,  10-1303;  amd. 
Zc  1,  Ch.  543.  L.  1979. 

^^fo^.References  Use  of  force  by  parent,  guardian,  or  teacher, 

1-    obhgations  of  parents  for  the  support  and  45-3-107. 

'•ducation  of  their  children,  40-6-211.  Minimum  30-day  sentence  for  certain  sexual 

Remedy  for  parental  abuse,  40-6-233.  abuse  crimes,  46-18-201. 
When  parental  authority  ceases,  40-6-234. 

.  41-3-102.     Definitions.  As  used  in  this  chapter,  the  following  definitions 

apply: 

(1)  "Child"  or  "youth"  means  any  person  under  18  years  of  age. 

(2)  An  "abused  or  neglected  child"  means  a  child  whose  normal  physical 
or  mental  health  or  welfare  is  harmed  or  threatened  with  harm  by  the  acts 
or  omissions  of  his  parent  or  other  person  responsible  for  his  welfare. 

(3)  "Harm  to  a  child's  health  or  welfare"  means  the  harm  that  occurs 
whenever  the  parent  or  other  person  responsible  for  the  child's  welfare: 

(a)  inflicts  or  allows  to  be  inflicted  upon  the  child  physical  or  mental 
injury,  including  injuries  sustained  as  a  result  of  excessive  corporal  punish- 
ment; 

(b)  commits  or  allows  to  be  committed  a  sexual  assault  against  the  child 
or  exploits  the  child  or  allows  the  child  to  be  exploited  for  sexual  purposes 
or  commits  or  allows  to  be  committed  the  act  of  sexual  abuse  of  children  as 
defined  in  subsection  (1)  of  45-5-625; 

(c)  causes  failure  to  thrive  or  otherwise  fails  to  supply  the  child  with  ade- 
quate food  or  fails  to  supply  clothing,  shelter,  education,  or  health  care, 
though  financially  able  to  do  so  or  offered  financial  or  other  reasonable  means 
to  do  so; 

(d)  abandons  the  child  by  leaving  him  under  circumstances  that  make 
reasonable  the  belief  that  the  parent  or  other  person  does  not  intend  to 
resume  care  of  the  child  in  the  future  or  by  willfully  surrendering  physical 
custody  for  a  period  of  6  months  and  during  that  period  does  not  manifest 
to  the  child  and  the  person  having  physical  custody  of  the  child  a  firm  inten- 
tion to  resume  physical  custody  or  to  make  permanent  legal  arrangements  for 
the  care  of  the  child;  or 

(e)  is  unknown  and  has  been  unknown  for  a  period  of  90  days  and  reason- 
able efforts  to  identify  and  locate  the  parents  have  failed. 

(4)  "Adequate  health  care"  means  any  medical  or  nonmedical  remedial 
health  care,  including  the  prevention  of  the  withholding  of  medically  indicated 
treatment  or  medically  indicated  psychological  care  permitted  or  authorized 
under  state  law. 

(5)  "Withholding  of  medically  indicated  treatment"  means  the  failure  to 
respond  to  an  infant's  life-threatening  conditions  by  providing  treatment 
(including  appropriate  nutrition,  hydration,  and  medication)  that,  in  the 
treating  physician's  or  physicians'  reasonable  medical  judgment,  will  be  most 
likely  to  be  effective  in  ameliorating  or  correcting  all  such  conditions.  How- 
ever, the  term  does  not  include  the  failure  to  provide  treatment  (other  than 
appropriate  nutrition,  hydration,  or  medication)  to  an  infant  when,  in  the 
treating  physician's  or  physicians'  reasonable  medical  judgment: 
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Cross-References  Endangering  the  welfare  of  children,  45-5-622. 

District    Court    —    original  jurisdiction.          Sexual  abuse  of  children,  45-5-625. 

3-5-302.  Criminal  liability  of  parent  or  guardian  for  use 

County  Attorney  —  prosecutorial  duties,      of  firearms  by  children  under  fourteen,  45-8-345. 

7-4-2712.  Minimum  30-day  sentence  for  certain  sexual 

Incest.  45-5-507.  abuse  crimes,  46-18-201. 

Nonsupport,  45-5-621. 

41-3-107.  Interagency  cooperation.  To  effectuate  the  purposes  of  this 
chapter,  the  department  of  family  services  shall  cooperate  with  and  shall  seek 
the  cooperation  and  involvement  of  all  appropriate  public  and  private  agen- 
cies, including  health,  education,  social  services,  and  law  enforcement  agen- 
cies; juvenile  courts;  and  any  other  agency,  organization,  or  program  providing 
or  concerned  with  human  services  related  to  the  prevention,  identification,  or 
treatment  of  child  abuse  or  neglect.  Such  cooperation  and  involvement  may 
not  include  joint  case  management  but  may  include  joint  policy  planning, 
public  education,  information  services,  staff  development,  and  other  training. 

History;     En.  Sec.  4,  Ch.  543,  L.  1979;  amd.  Sec.  12,  Ch.  609,  L.  1987. 

Compiler's  Comments  Montana  Youth  Court  Act  —  declaration  of 

1987  Amendment:  Substituted  "department  purpose,  41-5-102. 

of  family  services"  for  "county  welfare  depart-  General  powers  and  duties  of  Department  of 

ment".  Health  and  Environmental  Sciences,  50-1-202. 

Duties  of  Department  of  Social  and  Rehabili- 

Cross-References  tation  Services  —  child  rehabilitation,  53-4-113. 

Board  of  Public  Education  —  powers  and  Department  of  Social  and  Rehabilitation  Ser- 

duties,  20-2-121.  vices  to  assist  other  agencies,  53-4-116. 

41-3-108.  Child  protective  teams.  The  county  attorney  or  the  depart- 
ment of  family  services  may  convene  one  or  more  temporary  or  permanent 
interdisciplinary  child  protective  teams.  These  teams  may  assist  in  assessing 
the  needs  of,  formulating  and  monitoring  a  treatment  plan  for,  and  coordi- 
nating services  to  the  child  and  his  family.  The  supervisor  of  child  protective 
services  in  a  local  service  area  or  his  designee  shall  serve  as  the  team's  coordi- 
nator. Members  shall  include  a  social  worker,  a  member  of  a  local  law 
enforcement  agency,  a  representative  of  the  medical  profession,  and  a  county 
attorney. 

History:    En.  Sec.  5,  Ch.  543,  L.  1979;  amd.  Sec.  37,  Ch.  609,  L.  1987. 

Compiler's  Comments  Cross-References 

1987  Amendment:  In  first  sentence  substi-  Disclosure  of  confidential  child  abuse  records 

tuted  reference  to  Department  of  Family  Ser-  to  child  protective  team,  41-3-205. 

vices  for  reference  to  county  welfare  department  Duty  to  strengthen  child  welfare  services, 

and  in  third  sentence,  after  "services",  substi-  53-4-112. 

tuted  "in  a  local  service  area"  for  "of  the  county  Department  of  Social  and  Rehabilitation  Ser- 

welfare  department".  vices  —  child  rehabilitation,  53-4-1 13. 

Part  2 
Reports  and  Investigations 

41-3-201.  Reports.  (1)  When  the  professionals  and  officials  listed  in 
subsection  (2)  know  or  have  reasonable  cause  to  suspect  that  a  child  known 
to  them  in  their  professional  or  official  capacity  is  an  abused  or  neglected 
child,  they  shall  report  the  matter  promptly  to  the  department  of  family  ser- 
vices or  its  local  affiliate,  which  then  shall  notify  the  county  attorney  of  the 
county  where  the  child  resides. 
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41-3-202 


Professionals  and  officials  required  to  report  are: 

physician,  resident,  intern,  or  member  of  a  hospital's  staff  engaged  in 
ission,  examination,  care,  or  treatment  of  persons; 
a  nurse,  osteopath,  chiropractor,  podiatrist,  medical  examiner,  coroner, 
optometrist,  or  any  other  hecilth  or  mental  health  professional; 
Christian  Science  practitioner  and  religious  healers; 
school  teachers,  other  school  officials,  and  employees  who  work  during 
school  hours; 

a  social  worker,  operator  or  employee  of  any  registered  or  licensed  day- 
or  substitute  care  facility,  or  any  other  operator  or  employee  of  a  child- 
facility; 
foster  care,  residential,  or  institutional  worker;  or 
a  peace  officer  or  other  law  enforcement  official. 
i)    Any  person  may  make  a  report  under  this  section  if  he  knows  or  has 
ble  cause  to  suspect  that  a  child  is  abused  or  neglected. 
No  person  Hsted  in  subsection  (2)  may  refuse  to  make  a  report  as 
in  this  section  on  the  grounds  of  a  physician -patient  or  similar  privi- 
the  person  came  into  possession  of  such  information  as  a  result  of  his 
ent  of  the  child. 
K)    The  reports  referred  to  under  this  section  shall  contain: 

the  names  and  addresses  of  the  child  and  his  or  her  parents  or  other 
ins  responsible  for  his  or  her  care; 
b)    to  the  extent  known,  the  child's  age,  the  nature  and  extent  of  the 

s  injuries,  including  any  evidence  of  previous  injuries; 
:)    any  other  information  that  the  meiker  of  the  report  believes  might  be 
in  establishing  the  cause  of  the  injuries  or  showing  the  willful  neglect 
1  the  identity  of  person  or  persons  responsible  therefor;  and 

the  facts  which  led  the  person  reporting  to  believe  that  the  child  has 
injury  or  injuries  or  willful  neglect,  within  the  meaning  of  this  chap- 
En.  Sec.  2,  Ch.  178,  L.  1965;  amd.  Sec.  2,  Ch.  292,  L.  1973;  Sec.  10-902,  R.C.M. 
redes.  10-1304  by  Sec.  14,  Ch.  328,  L.  1974;  R.C.M.  1947,  10-1304;  amd.  Sec.  6,  Ch.  543, 
;  und.  Sec.  3,  Ch.  511,  L.  1981;  amd.  Sec.  11,  Ch.  609,  L.  1987. 


r's  Comments 

Amendment:  Substituted  "department 
[faiii}y  services"  for  "department  of  social  and 
tion  services". 

i-References 

i  of  teacher  —  nonpayment  for  failure  to 
y,  20-4-301. 


Doctor-patient  privilege,  26-1-805. 

Adjudicatory  hearing  —  temporary  disposi- 
tion, 41-3-404. 

Department  of  Social  and  Rehabilitation  Ser- 
vices to  assist  other  agencies,  53-4-116. 

Standards  for  day  care,  53-4-504. 


-3-202.    Action   on    reporting.    (1)    Upon    receipt   of  a   report   as 

by  41-3-201  that  a  child  is  or  has  been  abused  or  neglected,  a  social 

er  or  the  county  attorney  or  a  peace  officer  shall  promptly  conduct  a 

ough  investigation  into  the  home  of  the  child  involved  or  any  other  place 

*  the  child  is  present,  into  the  circumstances  surrounding  the  injury  of 

pWld,  and  into  all  other  nonfinancial  matters  which  in  the  discretion  of 

^mvestigator  are  relevant  to  the  investigation.  In  conducting  an  investiga- 

^der  this  section,  a  social  worker  may  not  inquire  into  the  financial 

of  the  child's  family  or  of  any  other  person  responsible  for  the  child's 
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Unit ;   Family  Law 

Lesson  No.  4;   Foster  Care,  Adoption  and  the  Law 

Need: 

There  are  many  reasons  why  people  may  want  to  adopt 
children  or  enter  into  a  foster  care  program.  Sometimes 
their  decisions  are  voluntary,  and  sometimes  they  result 
from  causes  outside  of  their  own  control. 

References: 

Arbetman,  McMahon  &  O'Brien,  (1980),  Street  Law:  A  Course 
in  Practical  Law,  (2nd  Ed.),  West  Publishing  Company, 
St.  Paul,  Minnesota. 

Furlong  and  McMahon,  (1982),  Consumer  Law:  Competencies  in 
Law  and  Citizenship,  West  Publishing  Company,  St.  Paul, 
Minnesota. 

Montana  Codes  Annotated 

Lesson  Objectives: 

After   successfully  completing  this  lesson  and   the   activities 
associated  with  it,  a  student  will  be  able  to: 

a.  List  the  steps  that  must  take  place  for  a  legal  adoption. 

b.  Describe  the  controversies  that  can  be  associated  with 
adoption . 

Interest  Approach: 

There  may  be  a  student  in  class  who  is  adopted  and  is  aware 
of  his/her  situation.  If  the  student  is  willing,  have  them 
share  their  feelings  about  adoption  with  the  class. 

Lecture/Discussion  Procedure  &  Content 

What  is  a  foster  parent?      A.  Foster  parents  are  those  parents 

who  take  care  of  a  minor  child 
who  is  not  their  natural  child. 

1.  They  are  not  the  legal  guard- 
ians of  the  child. 
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Lecture/Discussion 


Procedure  &  Content 


Many  children  find  a 
new  home  through  the 
adoption  process. 


2.  Full  legal  guardianship  and 
custody  rights  are  held  by 
the  natural  parents  or 
government  agency. 

3.  Foster  parents  are  usually 
paid  for  their  time  and 
efforts. 

4.  The  child  may  be  taken  from 
the  foster  home  at  anytime. 

5.  Foster  parents  will  sometimes 
adopt  the  child,  but  that 

is  not  preferred. 

A.  Adoption  is  a  legal  process  in 
which  an  adult  or  adults  become 
the  legal  parents  of  another 
person. 

1.  Adults  usually  adopt 
minors,  but  adults  are 
sometimes  adopted  too. 

2.  Generally  no  legal  restric- 
tions. 


I 


3.  From  a  practical  point,  the 
adoption  agencies  try  to 
match  child  and  prospective 
parents . 

4.  Most  adoptions  are  arranged 
through  licensed  public  and 
private  adoption  agencies. 


B.  The  adoption  process. 

1.  Application  is  made  to  the 
agency. 

2.  The  agency  investigates  to 
determine  if  individual ( s ) 
would  make  suitable  parents. 
Such  report  must  be 
completed  within  30  days. 

3.  A  fee  may  be  paid  depending 
on  whether  it  is  a  public  or 
private  agency. 
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Lecture/Discussion 


Procedure  &  Content 


4.  The  prospective  parents  go  to 
a  court  to  have  the  adoption 
legally  approved. 

5.  It  is  best  to  have  an 
attorney  assist  with  the  pro- 
cess . 

a)  Generally,  an  effort  will 
be  made  to  obtain  natural 
parent  permission. 

b)  In  Montana,  natural 
parents  permission  is  re- 
quired unless  these 
people  cannot  be  found. 

c)  In  Montana,  a  child 

who  has  reached  12  years 
of  age  must  also  consent  to 
the  adoption. 

6.  When  the  court  approves  the 
adoption: 

a)  A  temporary  decree  is 
issued  but  the  natural 
parent  or  adoption  agency 
remains  the  legal  guardian 
for  a  specified  waiting 
period  of  6  months. 

b)  After  the  waiting  period 
expires.   A  final  decree 
and  a  new  birth  certificate 
is  issued  showing  the 
adopting  parents  as  the 
child's  parents. 

Do  the  adopted  children  have  the 
right  to  know  they  are  adopted? 

1.  Traditionally,  adoption 
records  are  sealed  and 
adopted  children  are  not 
allowed  to  see  them. 
Montana  law  is  such  today. 

2.  A  few  states  allow 
adoptees  to  look  at  adoption 
records . 
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Some  states  are  considering 
letting  adoptees  see  the 
records  when  they  become 
eighteen. 


Lecture/Discussion 


Procedure  &  Content 


4.  There  is  still  disagreement 
on  what  should  be  done. 


Application: 


Have  a  panel  discussion  among  the  members  of  the  class. 
The  question  to  be  discussed  would  be,  "Should  adopted 
children  be  told  how  to  find  their  natural  parents?"  It 
would  be  helpful  to  have  a  person  from  an  adoption  agency 
sit  in  on  the  panel  and  react  when  the  students  have 
finished. 


Vocabulary  List  and  Terms: 


foster  parents 

adoption 

black  market  adoption 

legal  guardianship 

adoption  agency 

temporary  decree 

final  decree 


I 


I 


6k 


CURRENT  MONTANA  CODES 


Part  1 
Adoption  of  Children 

Part  Cross-References  Certificates  of  adoption  or  annulment  of 

Adoption  records  not  open  to  public  inspec-      adoption,  50-15-303. 
tion,  2-6-104  (see  40-8-126).  Substitute    birth    certificate    for    person 

When  court  proceeding  may  be  private,      adopted,  50-15-304. 
3-1-313.  Subsidized  adoption.  Title  53,  ch.  4,  part  3. 

Child  adoption  agencies.  Title  53,  ch.  4,  part  4. 

40-8-101.     Short  title.  This  part  may  be  cited  as  the  "Uniform  Adoption 
Act",  as  amended. 
History:    En.  Sec.  17,  Ch.  240,  L.  1957;  R.C.M.  1947,  61-217;  amd.  Sec.  5,  Ch.  530,  L.  1981. 

40-8-102.  Uniformity  of  interpretation.  This  part  shall  be  so  inter- 
preted and  construed  as  to  effectuate  its  general  purpose  to  make  uniform  the 
law  of  those  states  which  enact  it. 

Historj:    En.  Sec.  16,  Ch.  240,  L.  1957;  R.C.M.  1947,  61-216. 

40-8-103.  Definitions.  As  used  in  this  chapter,  unless  the  context 
otherwise  requires  the  following  definitions  apply: 

(1)  "Adoption"  means  the  act  of  creating  the  legal  relationship  between 
parent  and  child  when  it  does  not  exist  genetically. 

(2)  "Adoptive  parent"  means  an  adult  who  has  become  the  mother  or 
father  of  a  child  through  the  legal  process  of  adoption. 

(3)  "Agency"  means  a  pubhc  or  voluntary  agency  Hcensed  by  any  jurisdic- 
tion within  the  United  States  and  expressly  empowered  to  place  children  as 
a  preliminary  to  a  possible  adoption. 

(4)  "Birth  parent"  means  the  mother  or  father  of  genetic  origin  of  a  child 
but  does  not  include  a  putative  father  of  a  child. 

(5)  "Child"  means  any  person  under  18  years  of  age. 

(6)  "Court"  means  a  Montana  district  court  or  a  tribal  court  of  any  Mon- 
tana Indian  reservation. 

(7)  "Department"  means  the  department  of  family  services,  as  established 
and  provided  for  in  2-15-2401. 

(8)  "Extended  family  member"  means  an  adult  who  is  the  child's  grand- 
parent, aunt  or  uncle,  brother  or  sister,  niece  or  nephew,  or  first  cousin. 

(9)  "Parent"  means  the  birth  or  adoptive  mother  or  the  birth,  adoptive, 
or  legal  father  whose  parental  rights  have  not  been  terminated. 


65 


[ 


129  ADOPTION  40-8-107 

(10)  "Placement  for  adoption"  means  the  transfer  of  physical  custody  of  a 
child  with  respect  to  whom  all  parental  rights  have  been  terminated  and  who 
is  otherwise  legally  free  for  adoption  to  a  person  who  intends  to  adopt  the 
child. 

(11)  "Relinquishment"  means  the  informed  and  voluntary  release  in  writing 
of  all  parental  rights  with  respect  to  a  child  by  a  parent  to  an  agency  or  indi- 
vidual pursuant  to  40-6-135  or  40-8-109,  whichever  is  applicable. 

Histon:  En.  Sec.  1,  Ch.  240.  L.  1957;  R.C.M.  1947.  61-201;  amd.  Sec.  6.  Ch.  530,  L.  1981; 
•md.  Sec.  3.  Ch.  1,  Sp.  L.  1981;  amd.  Sec  34,  Ch.  609.  L.  1987. 

Compiler's  Comments  Cross-References 

J987i4meruim€nt- In  (7)  changed  definition  of  Special  proceedings,  Rule  81(a),  M.R.Civ.P. 

department   from   Department   of  Social   and  (see  Title  25,  ch.  20). 

Rehabilitation   Services  to   Department  of  Minors  and  adults  defined,  41-1-101. 
Family  Services  and  corrected  internal  refer- 
ence. 

40-8-104.     Who  may  be  adopted.  (1)  Any  minor  may  be  adopted  if: 

(a)  the  minor  has  no  living  parent;  or 

(b)  the  parental  rights  of  the  living  parents  of  the  minor  have  been  termi- 
nated according  to  the  laws  of  this  state  or  of  another  jurisdiction;  or 

(c)  the  living  parents  consent  to  the  adoption. 

(2)     An  adult  may  be  adopted  as  provided  in  part  2  of  this  chapter. 
History:    En.  Sec.  2,  Ch.  240.  L.  1957;  R.C.M.  1947.  61-202;  amd.  Sec.  7,  Ch.  530,  L.  1981. 

Cross-References  Hard-to-place  child,  53-4-303. 

Adoption  of  adults.  Title  40,  ch.  8,  part  2. 

40-8-105.  Minor  parent.  A  parent  who  is  a  minor  shall  have  the  right 
to  relinquish  his  or  her  child  for  adoption,  and  such  relinquishment  shall  not 
be  subject  to  revocation  by  reason  of  such  minority. 

History:     En.  61-218  by  Sec.  6,  Ch.  199,  L.  1961;  R.C.M.  1947,  61-218. 

Croes-References  Proceeding  to  determine  father's  identity  and 

Children  bom  out  of  wedlock  —  relinquish-      terminate  rights,  40-6-128. 
ment  —  consent,  40-6-125.  Relinquishment  of  parental  rights,  40-6-135. 

Minors  and  adults  defined,  41-1-101. 

40-8-106.  Who  may  adopt.  The  following  persons  are  eligible  to  adopt 
a  child: 

(1)  a  husband  and  wife  jointly  or  either  the  husband  or  wife  if  the  other 
spouse  is  a  parent  of  the  child; 

(2)  an  unmarried  person  who  is  at  least  18  years  old; 

(3)  a  married  person  at  least  18  years  old  who  is  legally  separated  from 
the  other  spouse; 

(4)  in  the  case  of  an  illegitimate  child,  its  unmarried  father  or  mother. 
History:     En.  Sec.  3,  Ch.  240.  L.  1957;  amd.  Sec.  15.  Ch.  240,  L.  1971;  amd.  Sec.  22,  Ch.  94. 

L.  1973;  R.C..M.  1947.  61-203. 

Cross-References  Minors  and  adults  defined.  41-1-101. 

Husband  and  wife.  Title  40,  ch.  2.  Eligibility  for  subsidy,  53-4-308. 

Legal  separation,  40-4-104.  Child  adoption  agencies.  Title  53,  ch.4,  part  4. 

Best  interest  of  the  child  —  custody  to  father 
—  legitimation,  40-6-130. 

40-8-107.     Venue.  Proceedings  for  adoption  must  be  brought  in  the  dis- 
trict court  of  the  county  where  the  petitioners  reside. 
History:     En.  Sec.  4.  Ch.  240.  L.  1957;  R.C.M.  1947,  61-204. 
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Cross-References  Venue,  Title  25,  ch.2. 

Residence  —  rules  for  determining,  1-1-215. 

40-8-108.  Who  may  place  a  child  for  adoption.  A  child  may  be 
placed  for  adoption  only  by: 

(1)  the  department; 

(2)  a  licensed  child  placing  agency;  or 

(3)  the  child's  parents. 
History:    En.  Sec.  10,  Ch.  530,  L.  1981. 

40-8-109.  Placement  for  adoption  by  parents.  (1)  No  parent  may 
make  a  placement  of  a  child  for  adoption  with  an  individual  who  is  not  a 
stepparent  or  a  member  of  the  child's  extended  family  unless  the  parent  files 
with  the  district  court  for  the  county  in  which  the  prospective  adoptive 
parent  or  the  parent  making  the  placement  resides: 

(a)  a  notice  of  parental  placement;  and 

(b)  a  relinquishment  of  parental  rights  to  the  prospective  adoptive  parents 
executed  voluntarily  and  in  accordance  with  40-6-135(2)  through  (4). 

(2)  The  notice  of  parental  placement  and  the  relinquishment  shall  be  filed 
prior  to  a  parent's  placement  of  the  child  with  an  individual  who  intends  to 
adopt  the  child.  The  notice  of  parental  placement  shall  contain  the  following 
information: 

(a)  the  name  and  address  of  each  birth  parent,  if  known,  and  if  unknown, 
the  steps  taken  to  ascertain  the  whereabouts  of  the  parent  or  parents; 

(b)  the  name  and  address  of  each  prospective  adoptive  parent; 

(c)  the  name  and  address  or  expected  date  and  place  of  birth  of  the  child; 
and 

(d)  the  name  and  address  of  counsel,  guardian  ad  litem,  or  other  repre- 
sentative, if  any,  for  each  of  the  parties  in  (a)  through  (c)  of  subsection  (2). 

(3)  Upon  receipt  of  a  notice  of  parental  placement  and  a  relinquishment, 
the  court  shall  require  that  the  department  exeimine  the  child  and  conduct 
interviews  with  the  birth  parents  and  prospective  adoptive  parents  and  report 
to  the  court  within  30  days  but  not  earlier  than  5  days  after  the  birth  of  the 
child.  The  report  must  state  whether  the  following  requirements  for  place- 
ment have  been  met: 

(a)  that  the  decision  to  place  was  voluntarily  made  by  the  birth  parents; 

(b)  that  the  department  has  no  temporary  authority  to  investigate  or  pro- 
vide protective  services  to  the  family  under  41-3-402; 

(c)  that  the  birth  parents,  the  prospective  adoptive  parents,  and  their 
representatives  have  agreed  in  writing  to  provide  the  court  with  sworn  affida- 
vits containing  itemized  statements  of  all  fees  charged  or  to  be  charged, 
expenses  incurred  or  to  be  incurred,  and  payments  received  or  to  be  received 
in  connection  with  the  proposed  adoptive  placement; 

(d)  that  the  prospective  adoptive  parents  have  been  provided  a  medical 
and  social  history  of  the  child  and  birth  parents;  and 

(e)  that  the  proposed  placement  is  in  the  child's  best  interest. 

(4)  Within  45  days  of  filing  of  the  notice  of  parental  placement  and  the 
relinquishment,  the  court  shall  schedule  a  hearing  to  consider  the  proposed 
placement. 
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(5)  (a)  At  least  5  days'  notice  of  the  time  and  place  of  the  hearing  must 
be  given  to  the  birth  parents,  the  prospective  adoptive  parents,  any  named 
guardian  ad  litem,  and  the  department. 

(b)  The  hearing  shall  be  closed  to  all  persons  except  those  persons  entitled 
to  notice  and  their  representatives  or  counsel. 

(6)  If  the  court  finds  that  all  requirements  for  placement  have  been  met, 
the  court  may  issue  an  order  or  schedule  a  hearing  for  the  purpose  of  termi- 
nating parental  rights  and  granting  temporary  custody  to  the  prospective 
adoptive  parents.  The  prospective  adoptive  parents  must  file  their  petition  to 
adopt  within  30  days  of  the  order. 

(7)  If  the  court  finds  that  all  requirements  for  the  adoptive  placement 
have  not  been  met,  the  court  may  issue  any  order  appropriate  to  protect  the 
child. 

History:  En.  Sec.  11,  Ch.  530,  L.  1981;  amd.  Sec.  4,  Ch.  1,  Sp.  L.  1981;  amd.  Sec.  1,  Ch.  277, 
L.  1987. 

Compiler's  Comments  conducted  the  investigation  under  subsection 

1987  Amendment:  At  end  of  (5)(a)  substituted      (3)". 
"the  department"  for  "the  agency  or  person  who 

40-8-110  reserved. 

40-8-111.  Consent  required  for  adoption.  (1)  An  adoption  of  a  child 
may  be  decreed  when  there  have  been  filed  written  consents  to  adoption  exe- 
cuted by: 

(a)  both  parents,  if  living,  or  the  surviving  parent  of  a  child,  provided  that 
consent  is  not  required  from  a  father  or  mother: 

(i)  adjudged  guilty  by  a  court  of  competent  jurisdiction  of  assault  on  the 
child,  as  provided  in  45-5-201;  endangering  the  welfare  of  children,  concerning 
the  child,  as  provided  in  45-5-622;  or  sexual  abuse  of  children,  toward  the 
child,  as  provided  in  45-5-625; 

(ii)  who  has  been  judicially  deprived  of  the  custody  of  the  child  on  account 
of  cruelty  or  neglect  toward  the  child; 

(iii)  who  has,  in  the  state  of  Montana  or  in  any  other  state  of  the  United 
States,  willfully  abandoned  the  child,  as  defined  in  41-3-102(3)(d); 

(iv)  who  has  caused  the  child  to  be  maintained  by  any  public  or  private 
children's  institution,  charitable  agency,  or  any  licensed  adoption  agency  or 
the  department  of  family  services  of  the  state  of  Montana  for  a  period  of  1 
year  without  contributing  to  the  support  of  the  child  during  said  period,  if 
able; 

(v)  if  it  is  proven  to  the  satisfaction  of  the  court  that  the  father  or 
mother,  if  able,  has  not  contributed  to  the  support  of  the  child  during  a 
period  of  1  year  before  the  filing  of  a  petition  for  adoption;  or 

(vi)  whose  parental  rights  have  been  judicially  terminated; 

(b)  the  legal  guardian  of  the  child  if  both  parents  are  dead  or  if  the  rights 
of  the  parents  have  been  terminated  by  judicial  proceedings  and  such 
guardian  has  authority  by  order  of  the  court  appointing  him  to  consent  to  the 
adoption; 

(c)  the  executive  head  of  an  agency  if  the  child  has  been  relinquished  for 
adoption  to  such  agency  or  if  the  rights  of  the  parents  have  been  judicially 
terminated  or  if  both  parents  are  dead  and  custody  of  the  child  has  been 
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legally  vested  in  such  agency  with  authority  to  consent  to  adoption  of  the 
child;  or 

(d)  any  person  having  legal  custody  of  a  child  by  court  order  if  the  paren- 
tal rights  of  the  parents  have  been  judicially  terminated,  but  in  such  case  the 
court  having  jurisdiction  of  the  custody  of  the  child  must  consent  to  adoption 
and  a  certified  copy  of  its  order  shall  be  attached  to  the  petition. 

(2)  The  consents  required  by  subsections  (l)(a)  and  (l)(b)  shall  be 
acknowledged  before  an  officer  authorized  to  take  acknowledgments  or  wit- 
nessed by  a  representative  of  the  department  of  family  services  or  of  an 
agency  or  witnessed  by  a  representative  of  the  court. 

History:  En.  Sec.  5,  Ch.  240,  L.  19S7;  amd.  Sec.  2,  Ch.  199.  L.  1961;  amd.  Sec.  48,  Ch.  121, 
L.  1974;  amd.  Sec.  27,  Ch.  512,  L.  1975;  R.C.M.  1947,  61-205;  amd.  Sec.  6,  Ch.  33,  L.  1979; 
amd.  Sec.  8,  Ch.  530,  L.  1981;  amd.  Sec.  11,  Ch.  609,  L.  1987. 

Compiler's  Comments  Proceeding  to  determint  father's  identity  and 

1987  Amendment:  Substituted  "department  terminate  rights,  40-6-128. 
of  family  services"  for  "department  of  social  and  Relinquishment  of  parental  rights,  40-6-135. 

rehabilitation  services".  Dispositional  hearing  in  abuse  and  neglect 

cases,  41-3-406. 
Cross-References  Parents  liable  to  Department  for  Aid  to  Fam- 

Taking  acknowledgments  and  affidavits,  ilies  With   Dependent  Children  payments, 

3-1-404.  53-4-248. 

Children  bom  out  of  wedlock  —  relinquish-  Subsidized  adoptions.  Title  53,  ch.  4,  part  3. 

ment  —  consent,  40-6-125.  Child  adoption  agencies.  Title  53,  ch.  4,  part  4. 

Expected  child  —  intent  to  release  or  consent,  Termination  of  appointment  of  guardian  for  a 

40-6-127.  minor,  72-5-233. 

40-8-112.  Withdrawal  of  consent.  Withdrawal  of  any  consent  filed  in 
connection  with  a  petition  for  adoption  hereunder  shall  not  be  permitted, 
except  that  the  court,  after  notice  and  opportunity  to  be  heard  is  given  to  the 
petitioner,  to  the  person  seeking  to  withdraw  consent,  and  to  any  agency 
participating  in  the  adoption  proceedings,  may,  if  it  finds  that  the  best  inter- 
ests of  the  child  will  be  furthered  thereby,  issue  a  written  order  permitting  the 
withdrawal  of  such  consent.  The  entry  of  the  interlocutory  or  final  decree  of 
adoption  renders  any  consent  irrevocable. 

History:     En.  Sec.  6,  Ch.  240,  L.  1957;  R.C.M.  1947,  61-206. 

Cross-References  Statute  of  Limitations  —  adoption,  40-6- 108. 

Best  interests  of  child,  40-4-212.  Revocation  of  releases,  40-6-135. 

40-8-113.  Consent  of  child.  If  a  child  is  12  years  of  age  or  over,  he 
must  consent  to  his  adoption.  Consent  must  be  given  in  court  or  be  in  writing 
in  such  form  as  the  court  shall  direct. 

History:    En.  Sec.  7,  Ch.  240,  L.  1957;  R.C.M.  1947,  61-207;  amd.  Sec.  9.  Ch.  530,  L.  1981. 

Cross-References 

Enforcement  of  minor's  rights,  41-1-202. 

40-8-114  through  40-8-120  reserved. 

40-8-121.  Petition  for  adoption.  (1)  A  petition  for  adoption  shall  be 
filed  in  duplicate,  verified  by  the  petitioners,  and  shall  specify: 

(a)  the  full  names,  ages,  and  place  of  residence  of  the  petitioners  and,  if 
married,  the  place  and  date  of  the  marriage; 

(b)  when  the  petitioners  acquired  or  intend  to  acquire  custody  of  the  child 
and  from  what  person  or  agency; 
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(c)  the  date  and  place  of  birth  of  child,  if  known; 

(d)  the  name  used  for  the  child  in  the  proceeding  and,  if  a  change  in  name 
is  desired,  the  new  name; 

(e)  that  it  is  the  desire  of  the  petitioners  that  the  relationship  of  parent 
and  child  be  established  between  them  and  the  child; 

(f)  a  full  description  and  statement  of  value  of  all  property  owned  or  pos- 
sessed by  the  child; 

(g)  facts,  if  any,  which  excuse  consent  on  the  part  of  a  parent  to  the  adop- 
tion. 

(2)  One  copy  of  the  petition  shall  be  retained  by  the  court.  The  other  shall 
be  sent  to  the  department  of  family  services  or  to  the  child  placing  agency 
participating  in  the  adoption  proceeding. 

(3)  Any  written  consent  required  by  this  part  may  be  attached  to  the  peti- 
tion or  may  be  filed  after  the  filing  of  the  petition,  with  the  consent  of  the 
court. 

(4)  Except  as  provided  in  40-8-109,  a  petition  for  adoption  must  be  filed 
within  1  year  of  the  time  the  child  was  placed  for  adoption  with  the  peti- 
tioner. 

History:  En.  Sec  8,  Ch.  240,  L.  1957;  amd.  Sec.  48,  Ch.  121,  L.  1974;  amd.  Sec.  18,  Ch.  33, 
U  1977;  R.C.M.  1947,  61-208;  amd.  Sec.  12,  Ch.  530,  L.  1981;  amd.  Sec.  2,  Ch.  277,  L.  1987; 
amd.  Sec.  II,  Ch.  609,  L.  1987. 

Compiler's  Comments  ChapUr  609  in  (2)  substituted  "department  of 

1987  Amendments:  Chapter  277  in  (2)  substi-  family  services"  for  "department  of  social  and 

tuted  second  sentence  concerning  petition  copy  rehabilitation  services". 

for  former  second  and  third  sentences  that  read:  Cross-References 

•The  other  shall  be  sent  to  the  department  of  Petition  for  change  of  name  of  natural  person. 

•ocial  and  rehabilitation  services.  An  additional  27-31-101. 

,     copy  shall  be  sent  to  any  agency  participating  in  Procedure  in  adult  adoption,  40-8-202. 

..    the  adoption  proceeding."  Child  adoption  agencies,  Title  53,  ch.  4,  part  4. 

^     40-8-122.     Investigation.  (1)  Upon  the  filing  of  a  petition  for  adoption, 
'^  the  court  shall  order  an  investigation  to  be  made  by  the  department  or  by  a 
w  Bcensed  child  placing  agency  or  other  person  named  by  the  court,  unless  an 
*  investigation  has  been  made  prior  to  the  filing  as  provided  in  subsection  (4). 
LThe  investigation  may  be  waived  by  the  court  or  the  department  if  the  peti- 
^tioner  is  a  stepparent  of  the  child  or  if  one  of  the  petitioners  is  a  member 
.of  the  child's  extended  family.  The  report  of  investigation  shall  be  filed  with 
|fte  court  by  the  investigator  at  the  time  the  petition  is  filed  or  within  30  days 
om  the  issuance  of  the  order  for  investigation,  unless  time  therefor  is 
^ptended  by  the  court.  The  report  of  the  investigation  shall  state: 
;  (a)    whether  the  child  is  legally  free  for  adoption; 
I  (b)    whether  the  proposed  home  is  a  suitable  one  for  the  child; 
:^)    that  medical  and  social  histories  have  been  provided  to  the  adoptive 
ent;  and 

any  other  circumstances  and  conditions  which  may  have  a  bearing  on 
■  adoption  and  of  which  the  court  should  have  knowledge. 
|,*2)    The  court  may  order  agencies  named  in  subsection  (1)  located  in  one 
.more  counties  to  make  separate  investigations  on  separate  parts  of  the 
™y  as  may  be  appropriate. 

fj  The  report  of  the  investigation  shall  become  a  part  of  the  files  in  the 
^and  shall  contain  a  definite  recommendation  stating  the  reasons  for  or 
"St  the  proposed  adoption. 
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(4)  (a)  If  an  investigation  has  been  made  within  the  6  months  immedi- 
ately preceding  the  fiHng  of  the  petition,  the  court  does  not  have  to  order  a 
new  investigation  to  be  made. 

(b)  The  report  of  the  eariier  investigation  must  contain  the  information 
and  recommendation  specified  by  subsections  (1)  and  (3)  and  be  filed  with  the 
petition  for  adoption. 

History:  En.  Sec.  9,  Ch.  240.  L.  1957;  amd.  Sec.  48,  Ch.  121,  L.  1974;  amd.  Sec.  2,  Ch.  495, 
L.  1975;  R.C.M.  1947,  61-209;  amd.  Sec.  13,  Ch.  530,  L.  1981;  amd.  Sec.  3,  Ch.  277,  L.  1987; 
amd.  Sec.  1,  Ch.  406,  L.  1987. 

Compiler's  Comments  Chapter  406  in  (1),  after  "investigation  may 

1987  Amendments:  Chapter  277  in  (1),  at  end  be  waived",  inserted  "by  the  court  or  the  depart- 

of  first  sentence,  inserted  "unless  an  investiga-  ment  . 

tion  has  been  made  prior  to  the  filing  as  pro-  Cross-References 

vided  in  subsection  (4)"  and  near  middle  of  third  Records  to  be  confidential,  53-4-306. 

sentence,  after  "investigator",  inserted  "at  the  Certification  as  hard  to  place,  53-4-307. 

time  the  petition  is  filed";  and  inserted  (4).  Child  adoption  agencies,  Title  53,  ch.  4,  part  4. 

40-8-123.  Summary  decree.  (1)  If  the  child  is  a  member  of  the 
extended  family  of  one  of  the  petitioners  or  is  a  stepchild  of  the  petitioner 
or  the  court  finds  that  the  best  interests  of  the  child  will  be  furthered  thereby, 
the  court  in  its  discretion,  after  examination  of  a  report  ordered  or  received 
pursuant  to  40-8-122,  may  waive  the  entry  of  an  interlocutory  decree  and  the 
waiting  period  of  6  months  provided  in  40-8-124  and  grant  a  final  decree  of 
adoption  if  satisfied  that  the  adoption  is  in  the  best  interests  of  the  child. 

(2)  The  department  or  the  child  placing  agency  may  recommend  in  the 
investigation  report  filed  with  the  petition  for  adoption  that  the  court  issue 
a  summary  decree  as  provided  for  in  subsection  (1)  if: 

(a)  a  period  of  6  months  has  elapsed  since  the  department  or  licensed 
child  placing  agency  placed  the  child  for  adoption;  and 

(b)  the  department  or  licensed  child  placing  agency  conducted  an  investi- 
gation during  that  period. 

History:  En.  Sec.  10,  Ch.  240,  L.  1957;  amd.  Sec.  3,  Ch.  199,  L.  1961;  R.C.M.  1947,  61-210; 
amd.  Sec.  14,  Ch.  530,  L.  1981;  amd.  Sec.  4,  Ch.  277,  L.  1987. 

Compiler's  Comments  Cross-References 

1987  Amendment:  In  (1),  near  middle  after  Best  interests  of  child,  40-4-212,  40-6-130. 

"ordered",  inserted  "or  received";  and  inserted 
(2). 

40-8-124.  Interlocutory  and  final  decree.  (1)  Upon  examination  of 
the  report  described  in  40-8-122,  if  such  report  has  been  considered  necessary 
by  the  court,  and  after  hearing,  the  court  may  issue  an  interlocutory  decree 
giving  the  care  and  custody  to  the  petitioners  pending  the  further  order  of  the 
court. 

(2)  When  a  petition  has  been  filed  seeking  the  adoption  of  a  child,  the 
court  must  cause  service  of  process  to  be  made  on  the  parent  or  parents  of 
the  child,  except  in  those  cases  hereinafter  provided,  in  the  following  manner 

(a)  The  court  shall  order  a  citation  to  issue  to  the  parent  or  parents  in 
the  name  of  the  state  of  Montana  and  under  the  seal  of  the  court  directing 
such  parent  or  parents  to  appear  in  court  at  a  time  to  be  fixed  by  the  court 
and  show  cause  why  the  petition  should  not  be  granted. 

(b)  Such  citation,  together  with  a  copy  of  the  petition  for  adoption,  shaH, 
be  personally  served  upon  such  parent  or  parents.  If,  however,  any  such^. 

m 


71 


135  ADOPTION  40-8-125 

parent  or  parents  cannot  be  found  within  this  state,  service  may  be  had  by 
publication  of  a  copy  of  the  citation  in  the  mcmner  provided  for  the  publi- 
cation of  summons  by  Rule  4,  M.R.Civ.P. 

(3)  If,  after  completion  of  such  service,  any  parent  so  served  does  not 
appear,  the  court  may  act  upon  the  petition  and  the  order  of  the  court 
thereon  shall  be  binding  upon  all  persons  so  served;  provided  that  any  such 
person  may  appeal  from  the  order  in  the  manner  and  form  provided  for 
appeals  from  a  judgment  in  civil  actions. 

(4)  The  petitioners  and  the  child  shall  appear  at  the  hearing,  unless  the 
presence  of  the  child  is  waived  by  the  court. 

(5)  Service  of  process,  as  aforesaid,  need  not  be  made  on  a  parent  who  has 
consented  in  writing  to  an  adoption  or  on  any  parent  whose  consent  to  adop- 
tion is  not  required  under  the  provisions  of  40-8-111,  and  service  of  process 
shall  not  be  made  on  any  parent  who  has  relinquished  his  child  to  the  depart- 
ment of  family  services  or  an  adoption  agency  licensed  by  the  department. 

(6)  After  an  interlocutory  decree  has  been  issued  by  the  court  or  after  the 
date  of  placement  for  adoption,  the  investigator,  if  any,  shall  observe  the  child 
in  his  adoptive  home  and  report  in  writing  to  the  court  within  6  months  on 
any  circumstances  or  conditions  which  may  have  a  bearing  on  the  adoption. 
After  6  months  from  the  date  of  the  interlocutory  decree  or  the  date  of  place- 
ment for  adoption,  the  petitioners  may  apply  to  the  court  for  a  final  decree 
of  adoption.  The  court  shall  thereupon  set  a  time  and  place  for  final  hearing. 
Notice  of  the  time  and  date  of  the  hearing  shall  be  served  on  the  department 
of  family  services  or  the  licensed  child  placing  agency  or  any  other  person 
named  by  the  court.  The  investigator,  if  any,  shall  file  with  the  court  a  writ- 
ten report  of  his  findings  and  recommendations  and  certify  that  the  described 

,    investigation,  if  any,  has  been  made  since  the  granting  of  the  interlocutory 
^  decree  or  the  date  of  placement  for  adoption.  After  hearing  on  said  applica- 
tion, at  which  the  petitioners  and  the  child  shall  appear,  unless  the  presence 
of  the  child  is  waived  by  the  court,  the  court  may  enter  a  final  decree  of 
adoption  if  satisfied  that  the  adoption  is  for  the  best  interests  of  the  child. 
If  the  adoption  is  denied,  an  appropriate  order  shall  be  made  as  to  the  future 
«istody  of  the  child. 
Hmory:    En.  Sec.  11,  Ch.  240,  L.  1957;  amd.  Sec.  4,  Ch.  199,  L.  1961;  amd.  Sec.  1,  Ch.  2, 
_1963;  amd.  Sec.  48,  Ch.  121.  L.  1974;  amd.  Sec.  19,  Ch.  33,  L.  1977;  R.C.M.  1947,  61-211: 
■*•  Sec.  5.  Ch.  277,  L.  1987;  amd.  Sec.  11,  Ch.  609,  L.  1987. 

I^I^i'"'*  Comments  relating  to  child  placing  agency  or  person  for  "of 

J^'^  Amendments:  Chapter  277  in  (6),  near  social  and  rehabilitation  services  and  the  inves- 

ing  of  first  sentence  after   "court",  tigator,  if  any". 

aj'or  after  the  date  of  placement  for  Chapter   609   in    (5)   and   (6)   substituted 

'D  ,  near  beginning  of  second  sentence  "department  of  family  services"  for  "depart- 

^_end  of  fifth  sentence,  after  "interlocutory  ™^n'  of  social  and  rehabilitation  services". 

~-    inserted  "or  the  date  of  placement  for  Cross-References 

,  and  at  end  of  fourth  sentence,  after  Best  interests  of  child,  40-4-212,  40-6-130 

ent  ,  substituted  present  language  Certificates  of  adoption,  50-15-303. 

e^^'u   ^'"^®*^*  ^^  ^'"^^  decree.  (1)  After  the  final  decree  of  adoption 

^a   the  relation  of  parent  and  child  and  all  the  rights,  duties,  and 

gal  consequences  of  the  natural  relation  of  child  and  parent  shall 

tduld^^^?  between  such  adopted  child  and  the  adoptive  parents  adopting 

k        and  the  kmdred  of  the  adoptive  parents.  From  the  date  of  the  final 
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decree  of  adoption,  the  child  shall  be  entitled  to  inherit  real  and  personal 
property  from  and  through  the  adoptive  parents  and  the  kindred  of  the  adop- 
tive parents  in  accordance  with  the  statutes  of  descent  and  distribution  and 
the  adoptive  parents  and  their  kindred  shall  be  entitled  to  inherit  real  and 
personal  property  from  and  through  the  child  in  accordance  with  said  stat- 
utes. 

(2)  After  a  final  decree  of  adoption  is  entered,  the  natural  parents  and  the 
kindred  of  the  natural  parents  of  the  adopted  child,  unless  they  are  the  adop- 
tive parents  or  the  spouse  of  an  adoptive  parent,  shall  be  relieved  of  all  paren- 
tal responsibilities  for  said  child  and  have  no  rights  over  such  adopted  child 
or  to  his  property  by  descent  and  distribution. 

History:     En.  Sec.  12,  Ch.  240,  L.  1957;  amd.  Sec.  1,  Ch.  102,  L.  1965;  R.C.M.  1947,  61-212. 

Cross-References  Substitute    birth    certificate    for    person 

Parent    and    child    relationship    defined,  adopted,  50-15-304. 

40-6- 102.  Eligibility  for  subsidy,  53-4-308. 

How  parent  and  child  relationship  estab-  Establishment  of  parent-child  relationship 

lished,  40-6-104.  72-2-213. 

Relinquishment  of  parental  rights,  40-6-135.  Adopted  persons  included  in  class  gift  termi- 
nology, 72-2-503. 

40-8-126.  ConHdentiality  of  record  and  proceedings.  (1)  Unless  the 
court  shall  otherwise  order,  all  hearings  held  in  proceedings  under  this  part 
shall  be  confidential  and  shall  be  held  in  closed  court  without  admittance  of 
any  person  other  than  interested  parties  and  their  counsel. 

(2)  All  papers  and  records  pertaining  to  the  adoption  shall  be  kept  as  a 
permanent  record  of  the  court  and  withheld  from  inspection.  No  person  shall 
have  access  to  such  records  except: 

(a)  for  good  cause  shown,  on  order  of  the  judge  of  the  court  in  which  the 
decree  of  adoption  was  entered;  or 

(b)  as  provided  in  50-15-206. 

(3)  All  files  and  records  pertaining  to  said  adoption  proceedings  in  the 
county  departments  of  public  welfare,  the  department  of  social  and  rehabilita- 
tion services,  the  department  of  family  services,  or  any  authorized  agencies 
shall  be  confidential  and  withheld  from  inspection  except  upon  order  of  court 
for  good  cause  shown  or  as  provided  in  50-15-206. 

History:  En.  Sec.  13,  Ch.  240,  L.  1957;  amd.  Sec.  18,  Ch.  121,  L.  1974;  R.C.M.  1947,  61-213; 
amd.  Sec.  3,  Ch.  228,  L.  1981;  amd.  Sec.  35,  Ch.  609,  L.  1987. 

Compiler's  Comments  Records  of  officers  open  to  public  inspection, 

1987  Amendment:  In  (3),  after  "rehabilitation  2-6-104. 
services",  inserted  "the  department  of  family  Sittingsof  court  —  when  private,  3-1-313. 

services".  Certificate  of  adoption,  50-15-303. 

Substitute    birth    certificate    for    person 

Cross-References  adopted,  50-15-304. 

Right  to  know.  Art.  II,  sec.  9,  Mont.  Const.  Records  to  be  confidential,  53-4-306. 

40-8-127.  Appeal.  An  appeal  may  be  taken  from  any  final  order,  judg- 
ment, or  decree  rendered  hereunder  in  the  district  court  by  any  person 
aggrieved  thereby,  in  the  manner  provided  for  appeals  from  the  court  in  other 
civil  matters.  h; , 

History:     En.  Sec.  14,  Ch.  240,  L.  1957;  amd.  Sec.  20,  Ch.  33,  L.  1977;  R.C.M.  1947,  61-214.  ^ 

Cross-References 

Montana  Rules  of  Appellate  Procedure,  Title 
25,ch.  21. 
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40-8-128.  Foreign  adoption  decrees.  When  the  relationship  of  parent 
and  child  has  been  created  by  a  decree  of  adoption  of  a  court  of  any  other 
state  or  nation,  the  rights  and  obligations  of  the  parties  as  to  matters  within 
the  jurisdiction  of  this  state  shall  be  determined  by  40-8-125. 

History:    En.  Sec.  15,  Ch.  240,  L.  1957;  R.C.M.  1947,  61-215. 

Cross-References  Effect  of  judicial  record  of  another  state. 

Effect  of  judgment  or  final  order  —  when  con-      26-3-203. 
elusive,  26-3-201. 

Part  2 
Adoption  of  Adults 

40-8-201.  Adoption  of  adult.  A  person  who  is  an  adult  and  has 
attained  the  age  of  legal  majority  may  be  adopted  without  the  consent  of  his 
parents. 

History:    En.  Sec.  1,  Ch.  229,  L.  1947;  R.C.M.  1947,  61-139. 

Cross-References  Adopted  persons  included  in  class  gift  termi- 

Minors  and  adults  defined,  41-1-101.  nology,  72-2-503. 

Establishment  of  parent-child  relationship, 
72-2-213. 

^  40-8-202.  Procedure.  Except  as  otherwise  inconsistent  with  this  part, 
the  procedure  and  law  for  adoption  of  minors  set  forth  in  40-8-106,  40-8-107, 
40-8-121,  40-8-123,  40-8-124,  and  40-8-125  shall  be  applicable  in  proceedings 
for  the  adoption  of  an  adult  under  the  provisions  of  this  part,  provided  that 
provisions  concerning  an  investigation  under  40-8-122  and  an  interlocutory 
decree  shall  not  be  applicable  in  the  case  of  the  adoption  of  an  adult. 

Histor>:  En.  Sec.  2,  Ch.  229,  L.  1947;  amd.  Sec.  5,  Ch.  199,  L.  1961;  R.C.M.  1947,  61-140; 
imd.  Sec.  2,  Ch.  406,  L.  1987. 

Compiler's  Comments 

1987  Amendment:  Inserted  "an  investigation 
under  40-8-122  and  an". 


CHAPTER  9 

GRANDPARENT  VISITATION 

Part    1  —  General  Provisions 

*>-9-101.    Application  of  Montana  Rules  of  Civil  Procedure. 
*0-9-102.     Grandparent  visitation  rights. 


Part  1 
General  Provisions 


l^'*0-9-101.     Application  of  Montana  Rules  of  Civil  Procedure.  (1) 

E«cept  as  otherwise  provided,  the  Montana  Rules  of  Civil  Procedure  apply  to 
'proceedings  under  this  section  and  40-9-102. 
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FAMILY  LAW  ADULT  UNITS 

Unit :   Family  Law 

Lesson  No.  5:   Ending  a  Marriage  and  the  Law 

Need: 

Many  problems  arise  when  a  marriages  break  up.  Usually 
more  than  just  the  husband  and  wife  are  involved  and 
directly  affected  by  the  separation.  Certainly,  divorce 
is  a  detriment  to  our  society  and  should  be  avoided 
whenever  possible.  But  if  it  should  happen,  a  person 
should  have  some  understanding  of  child  custody  and 
support,  alimony  and  property  division. 

References: 

Arbetman,  McMahon  &  O'Brien,  (1980),  Street  Law:  A  Course 
in  Practical  Law,  (2nd  Ed.),  west  Publishing  Company, 
S  t";  Paul,  Minnesot  a  . 

Furlong  and  McMahon,  (1982),  Consumer  Law:  Competencies  in 
Law  and  Citizenship,  West  Publishing  Company,  St.  Paul, 
Minnesota. 

Montana  Codes  Annotated 

Lesson  Objectives: 

After   successfully  completing  this  lesson  and   the   activities 
associated  with  it,  a  student  will  be  able  to: 

a.  Identify  the  legal  obligations  of  parents  and  children  as  a 
result  of  divorce. 

b.  List  the  steps  involved  in  the  divorce  process. 

c.  Describe   the   legal   aspects  of  child   custody   and   child 
support  as  a  result  of  divorce. 

Interest  Approach: 

Ask  the  students  to  discuss  what  they  think  can  be  done   to 
reduce  the  number  of  divorces  in  this  country. 


b 


75 


Lecture/Discussion 


Procedure  &  Content 


What  are  some  of  the 
common  problems  that 
cause  people  to  end  a 
marriage? 


What  is  meant  by  a 
legal  separation 


A.  Many  things  can  cause  a  mar- 
riage to  end  in  divorce.   A 
few  examples  include: 

1.  Conflict  relating  to 
careers . 

2.  Drug  related  problems. 

3.  Financial  difficulties. 

4.  Religious  differences. 

5.  Outside  family  inter- 
ference. 

6.  Lack  of  maturity. 

A.  A  legal  separation  is  a  mutually 
agreed  upon  act  where  two 
people  decide  to  not  remain 
together  but  do  not  want  to 
become  fully  divorced. 

B.  If  one  spouse  individually 
leaves  against  the  other's 
wishes,  it  is  desertion, 
and  is  generally  a  basis 
for  divorce. 

C.  Separation  does  not  necessarily 
mean  a  couple  wants  a  divorce. 
They  may  want  time  to  work  out 
their  differences. 

1.  They  may  receive  marriage 
counseling  -  therapist, 
psychiatric,  social  worker, 
member  of  the  clergy. 


2.  They  may  talk  with 
or  relatives. 


friends 


3.  A  couple  should  pick  a 

marriage  counselor  wisely. 

a)  There  is  usually  cost 
involved. 

b)  Most  states,  including 
Montana,  do  not  require 
marriage  counselors  to  be 
licensed  so  they  may  be 
poorly  trained. 
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What  is  an  annulment? 


D.  The  legal  obligation  during  a 
period  of  separation. 

1.  Financial  obligations  toward 
children  continues. 

2.  There  probably  should  be  some 
legal  agreement  drawn  up  by 

a  lawyer.   This  becomes  a 
legal  bonding. 

3.  The  separation  document 
will  be  supported  by  the 
courts  and  enforced  by  the 
courts  if  necessary. 

A.  If  a  couple  go  through  a 

wedding  ceremony  without  meeting 
all  legal  requirements,  they  may 
seek  an  annulment.   In  Montana 
such  marriages  could  be 
declared  invalid. 


A  valid  marriage,  while 
both  partners  are  living 
can  only  be  dissolved  by 
a  divorce. 


B.  The  declaration  of  invalidity 
in  effect  declares  that  a 
marriage  never  existed  as 
recognized  by  law. 

A.  What  are  the  grounds  upon  which 
a  divorce  can  be  granted?   It 
used  to  be  that  one  had  to 
prove. 

1.  Adultery,  desertion,  physical 
or  mental  cruelty,  and 
insanity. 

2.  In  this  case,  a  spouse  had 
to  prove  "fault". 

3.  Proving  fault  was  often  dif- 
ficult and  embarrassing. 

4.  For  this  reason,  the  law  now 
allows  for  a  "no  fault 
divorce"  by  consent. 

a)  Couples  must  show  they 
have  "unreconcilable 
differences".   Only  one 
party  must  clain  such. 

b)  Some  states  automatically 
grant  divorces  when  a 
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couple  can  show  they  have 
voluntarily  lived  apart 
for  a  specific  period  of 
time,  (varies  from  6 
months  to  two  years.) 
Time  apart  is  a  factor 
in  Montana,  but  not  the 
sole  basis  for  a 
divorce . 

5.  A  couple  may  also  seek  a  con- 
tested or  uncontested  divorce, 

a)  Generally  the  court 
appearance  is  a  formal  way 
to  finalize  the  break  up. 

b)  In  a  few  cases,  a  couple 
will  battle  in  court  over 
custody  of  children, 
separate  maintenance  pay- 
ments, etc. 

c)  Remember,  in  either  case 
the  cost  is  high. 

d)  Both  parties  should  have 
the  assistance  of  an 
attorney  in  a  contested 
matter . 


How  are  children  affected 
by  a  divorce? 


5.  In  an  uncontested  divorce, 
the  couple  may  avoid  a 
lot  of  legal  expense  by  seek- 
ing a  "pro  se"  or  do-it-your- 
self divorce.   It  is  best  to 
have  an  attorney  review  any 
such  agreements  made  by  the 
partie's  themselves. 

a)  The  clerk  of  the  local 
court  can  provide  the 
details . 

b)  The  procedure  is  not  per- 
mitted in  every  state.  It 
is  in  Montana. 

c)  Should  probably  not  be 
tried  when  children  or  a 
substantial  amount  of 
property  is  involved. 

During  a  divorce,  there  are 
important  questions,  such  as 
who  will  have  custody  of  the 
chilren?" 
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1.  In  1980,  there  were  only  8 
million  minor  children  in  the 
U.  S.  living  with   divorced 
or  separated  parents. 

Today  nearly  1  child  in  3 
lives  with  a  single  parent. 

2.  The  parent  who  has  custody  has 
certain  rights: 

a)  To  decide  most  aspects  of 
the  child's  life. 

b)  To  decide  where  the  child 
will  live  and  go  to  school. 

c)  Custody  may  be  temporary  or 
it  may  be  permanent. 

d)  Once  custody  is  awarded,  it 
is  not  often  changed. 

e)  The  court  can  change  cus- 
tody if  the  circumstances 
warrant . 

f)  The  parent  who  does  not 
have  custody  is  usually 
given  visitation  rights. 

g)  There  may  be  joint  custody 
where  both  parents  have 
equal  say  concerning  the 
child.   Montana  law 
presumes  that  joint 
custody  is  best. 

Child  support,  separate       A.  If  an  agreement  cannot  be 
maintenance  and  property         reached,  the  court  will  decide 
division.  the  amount  of  support. 

1.  Wives  most  often  take   actual 
physical  or  residential  cus- 
tody. 

2.  Fathers  usually  pay  child 
support.   Montana  law  places 
the  burden  on  both  parties 
to  the  marriage. 

3.  If  the  mother  has  a  better 
job  than  the  father,  she 
will  pay  more. 

4.  Child  support  usually  con- 
tinues, even  if  both  spouses 
remarry,  until  the  child  is 
emancipated  or  reaches 
adulthood . 
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B.  Separate  maintenance  is  a 

continuing  support  payment  made 
after  a  divorce.  It  used  to  be 
called  alimony. 

1.  Usually  paid  by  husband  to 
the  wife. 


Montana  law  presumes  both 
parties  are  capable  of 
working,  earning  a  living  and 
supporting  themselves. 

The  U.S.  Supreme  Court  re- 
cently decided  that  if  only 
husbands  paid  alimony,  it 
would  violate  the  equal 
protection  clause  of  the 
constitution . 

Separate  maintenance  payments 
are  usually  based  on  needs  of 
the  parties  and  the  abilities 
to  pay. 


Application: 


Give  the  students  a  copy  of  the  handout  entitled,  "Bill  of 
Rights  for  Children  in  Divorce  Actions".  Ask  them  to 
react  to  the  questions  at  the  bottom  of  the  document.  Do 
you  think  any  changes  should  be  made  in  this  "bill  of 
rights"  for  children?  Explain  any  you  propose.  Do  you 
think  the  protections  in  this  document  should  be  the  law 
in  your  state?   Why  or  why  not? 


Vocabulary  List  and  Terms: 

desertion 

legal  separation 

divorce 

no  fault  divorce 

custody 

separate  maintenance 

reconciliation 

child  support 

residential  custody 
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llANDOUT 


t  BILL  OF  RIGHTS  X 

1  FOR  CHILDREN  IN  1 

t  DIVORCE  ACTIONS  ± 

i  I.  llie  tiglil  lo  be  liealed  as  an  inleiesled  person  and  not  as  a  pawn,  jr 

-*BI»-  oi  possession  of  eitlier  or  bolli  parents.  "•*!•" 

J  11.  The  liglit  lo  glow  up  in  lliat  lioine  environinenl  which  will  best  4 

hQi-  guarantee  an  oppoi  lunity  for  the  child  to  glow  lo  niatuie  and  '*W*" 

J  icsponsible  citizenship.  i 

-iOt-  111-   I  he  light  to  the  day  by  day  love,  care,  discipline,  and  protection  -^|l»- 

'  of  the  parent  having  custody  of  the  child.  J 

A,  IV.  1  he  light  lo  know  ihe  parent  ihey  don'l  live  with  and  lo  have  the  .^Aj. 

f  benefit  of  that  patent's  love  and  guidance  through  adequate  visi-  " 

JL^  tation.  -im- 

X  V.  The   light   to  a  positive  relationship   with   both   parents,   with  f 

_J^  neither  parent  being  permitted  lo  degiade  or  downgrade   the  ^A^. 

^1^  other  in  the  mind  of  the  child.  f 

A  VI.  The  light  to  have  moral  and  ethical  values  developed  and  to  have  jX-_ 

^P"  limits   set   for   behavior   so    ihal    the   child    may    develop   self-  "•i^p*' 

*  discipline  and  self-control.  J, 
'*^*"  VII.  Ihe  right  lo  the  most  adequate  level  of  economic  support  thai  can  "*W*- 

*  be  piovided  by  the  besl  efforts  of  both  parents.  jL 
"*W*"  VIII.  The  right  lo  the  same  opportunities  for  education  thai  the  child  "^V*" 

A  would  have  had  if  the  family  unit  had  not  been  broken.  * 

4^  IX.  Ihe  right  to  a  regular  review  of  living  anangeiuenls  and  child  "'V*' 

.  suppoi  I  OI  ders  as  the  circumstances  of  ihe  parents  and  the  benelil  * 

HHt-  of  the  child  may  require.  -*fGK- 

J  X.  The  light  to  lecognilion  thai  children  involved  in  a  divorce  aie  . 

i|l|i  always  disadvantaged  parties  and  that  the  law  must  lake  steps  to  -«lft»- 

'  protect  their  welfare,  including  a  social  investigation  and  the  J 

A)  appointmeiil  of  an  attorney  lo  protect  their  inleiests.  -<ffl'^ 

^A^  *  Adnplcd  and  piinled  with  permission  from  "A  Bill  of  Rights,"  developed  by  -iBi- 

f^  liie  Family  Court  of  Milwaukee  County,  Wisconsin.  'f^ 

"v*  l^o  you  think  any  changes  should  be  made  in  this  "bill  of  rights"  for  -^V*^ 

Jk  children?  Explain  any  you  propose.  Do  you  think  ihe  protections  in  this  * 

"*%l*"  document  should  be  the  law  in  your  stale?  Wliy  or  why  not?  ■*!«*- 


CURRENT  MONTANA  CODES 


Part  1 
Separation  —  Dissolution  of  Marriage 

Part  Cross-References  When  divorce  terminates  right  of  interment, 

Court  proceedings  may  be  private  in  divorce      35-21-420. 
action,  3-1-313.  Displaced  Homemaker  Program,  Title  39,  ch. 

7,  part  3. 

40-4-101.  Purposes.  This  chapter  shall  be  liberally  construed  £ind 
applied  to  promote  its  underlying  purposes,  which  are  to: 

(1)  strengthen  and  preserve  the  integrity  of  marriage  and  safeguard  family 
relationships; 

(2)  promote  the  amicable  settlement  of  disputes  that  have  arisen  between 
parties  to  a  marriage; 

(3)  mitigate  the  potential  harm  to  the  spouses  and  their  children  caused 
by  the  process  of  legal  dissolution  of  marriage; 

(4)  make  reasonable  provision  for  spouse  and  minor  children  during  and 
after  litigation;  and 

(5)  make  the  law  of  legal  dissolution  of  marriage  effective  for  dealing  with 
the  realities  of  matrimonial  experience  by  making  irretrievable  breakdown  of 
the  marriage  relationship  the  sole  basis  for  its  dissolution. 

History:    En.  48-302  by  Sec.  2,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-302(part). 

Cross-References 

Montana  Conciliation  Law,  Title  40,  ch.  3, 
ptirt  1. 

40-4-102.  Uniformity  of  application  and  construction.  This  chapter 
shall  be  so  applied  and  construed  as  to  effectuate  its  general  purpose  to  make 
uniform  the  law  with  respect  to  the  subject  of  this  chapter  among  those  states 
which  enact  it. 

History:     En.  48-303  by  Sec.  3,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-303. 

40-4-103.    Application  of  the  Montana  Rules  of  Civil  Procedure. 

(1)  Except  for  proceedings  coming  under  the  Uniform  Child  Custody  Jurisdic- 
tion Act,  the  Montana  Rules  of  Civil  Procedure  apply  to  all  proceedings  under 
this  chapter,  except  as  otherwise  provided  in  this  chapter. 

(2)  A  proceeding  for  dissolution  of  marriage  or  legal  separation  shall  be 
entitled,  "In  re  the  Marriage  of and ".  A  custody  or  support  pro- 
ceeding shall  be  entitled,  "In  re  the  (custody)  (support)  of ". 

(3)  The  initial  pleading  in  all  proceedings  under  this  chapter  shall  be 
denominated  a  petition.  A  responsive  pleading  shall  be  denominated  a 
response.  Other  pleadings,  and  all  pleadings  in  other  matters  under  this  chap- 
ter, shall  be  denominated  as  provided  in  the  Montana  Rules  of  Civil  Proce- 
dure. 

(4)  In  this  chapter,  "decree"  includes  "judgment". 
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33  TERMINATION  OF  MARRIAGE,  40-4-105 

CHILD  CUSTODY,  SUPPORT 

(5)  A  decree  of  dissolution  or  of  legal  separation,  if  made,  shall  not  be 
awarded  to  one  of  the  parties  but  shall  provide  that  it  affects  the  status  previ- 
ously existing  between  the  parties  in  the  manner  decreed. 

History:  En.  48-315  by  Sec.  15,  Ch.  536,  L.  1975;  amd.  Sec.  26,  Ch.  537,  L.  1977;  R.C.M. 
1947,  48-315(part). 

Cross-References  Application  of  the  Montana  Rules  of  Civil 

Montana  Rules  of  Civil  Procedure,  Title  25,      Procedure,  40-1-105. 
ch.  20.  Uniform  Child  Custody  Jurisdiction  Act,  Title 

40,  ch.  7,part  1. 

40-4-104.  Dissolution  of  marriage  —  legal  separation.  (1)  The  dis- 
trict court  shall  enter  a  decree  of  dissolution  of  marriage  if: 

(a)  the  court  finds  that  one  of  the  parties,  at  the  time  the  action  was  com- 
menced, was  domiciled  in  this  state  or  was  stationed  in  this  state  while  a 
member  of  the  armed  services  and  that  the  domicile  or  military  presence  has 
been  maintained  for  90  days  next  preceding  the  making  of  the  findings; 

(b)  the  court  finds  that  the  marriage  is  irretrievably  broken,  which  find- 
ings shall  be  supported  by  evidence: 

(i)  that  the  parties  have  lived  separate  and  apart  for  a  period  of  more 
than  180  days  next  preceding  the  commencement  of  this  proceeding;  or 

(ii)  that  there  is  serious  marital  discord  which  adversely  affects  the  attitude 
of  one  or  both  of  the  parties  towards  the  marriage; 

(c)  the  court  finds  that  the  conciliation  provisions  of  the  Montana  Concil- 
iation Law  and  of  40-4-107  either  do  not  apply  or  have  been  met;  and 

(d)  to  the  extent  it  has  jurisdiction  to  do  so,  the  court  has  considered, 
approved,  or  made  provision  for  child  custody,  the  support  of  any  child  enti- 
tled to  support,  the  maintenance  of  either  spouse,  and  the  disposition  of  prop- 
erty. 

(2)     If  a  party  requests  a  decree  of  legal  separation  rather  than  a  decree  of 

dissolution  of  marriage,  the  court  shall  grant  the  decree  in  that  form  unless 

the  other  party  objects. 

History:  En.  48-316  by  Sec.  16,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-316;  amd.  Sec.  I,  Ch.  392, 
L.  1985. 

Cross-References  Support,  custody,  visitation,  and  related 

Residence  —  rules  for  determining,  1-1-215.  provisions.  Title  40,  ch.  4,  part  2. 

Conciliation  proceedings  —  effect  on  other 

proceedings,  40-3-127. 

40-4-105.  Procedure  —  commencement  —  pleadings  —  abolition 
of  existing  defenses.  (1)  The  verified  petition  in  a  proceeding  for  dissolu- 
tion of  marriage  or  legal  separation  shall  allege  that  the  marriage  is  irretrieva- 
bly broken  and  shall  set  forth: 

(a)  the  age,  occupation,  and  residence  of  each  party  and  his  length  of  resi- 
dence in  this  state; 

(b)  the  date  of  the  marriage  and  the  place  at  which  it  was  registered; 

(c)  that  the  jurisdictional  requirements  of  40-4-104  exist  and  that  the  mar- 
riage is  irretrievably  broken  in  that  either: 

(i)  the  parties  have  lived  separate  and  apart  for  a  period  of  more  than  180 
days  next  preceding  the  commencement  of  this  proceeding;  or 
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(ii)  there  is  serious  marital  discord  which  adversely  affects  the  attitude  of 
one  or  both  of  the  parties  towards  the  marriage,  and  there  is  no  reasonable 
prospect  of  reconciliation; 

(d)  the  names,  ages,  and  addresses  of  all  living  children  of  the  marriage 
and  whether  the  wife  is  pregnant; 

(e)  any  arrangements  as  to  support,  custody,  and  visitation  of  the  children 
and  maintenance  of  a  spouse;  and 

(f)  the  relief  sought. 

(2)  Either  or  both  parties  to  the  marriage  may  initiate  the  proceeding. 

(3)  If  a  proceeding  is  commenced  by  one  of  the  parties,  the  other  party 
must  be  ser%'ed  in  the  manner  provided  by  the  Montana  Rules  of  Civil  Proce- 
dure and  may  within  20  days  after  the  date  of  service  file  a  verified  response. 
No  decree  may  be  entered  until  20  days  after  the  date  of  service. 

(4)  Previously  existing  defenses  to  divorce  and  legal  separation,  including 
but  not  limited  to  condonation,  connivance,  collusion,  recrimination,  insanity, 
and  lapse  of  time,  are  abolished. 

(5)  The  court  may  join  additional  parties  proper  for  the  exercise  of  its 

authority  to  implement  this  chapter. 

Histor):  En.  48-317  by  Sec.  17,  Ch.  536,  L.  1975;  amd.  Sec.  10,  Ch.  33,  L.  1977;  R.C.M.  1947, 
48-317. 

Application  of  Montana  Rules  of  Civil  Proce- 
dure, 40-1-105. 

Alteration  of  legal  relation  by  contract  — 
separation  agreement,  40-2-303. 

Montana  Conciliation  Law,  Title  40,  ch.  3, 
part  1. 

Recordation  of  marriage,  50-15-301. 


Cross-References 

Residence  —  rules  for  determining,  1-1-215. 

Court  proceeding  may  be  private  in  divorce 
action.  3-1-313. 

Montana  Rules  of  Civil  Procedure,  Title  25, 
ch.  20. 

Service  of  process.  Rule  4D,  M.R.Civ.P.  (see 
Title  25,  ch.  20.) 


40-4-106.     Renumbered  40-4-121  by  Code  Commissioner,  1985, 

40-4-107.  Irretrievable  breakdown.  (1)  If  both  of  the  parties  by  peti- 
tion or  otherwise  have  stated  under  oath  or  affirmation  that  the  marriage  is 
irretrievably  broken  or  one  of  the  parties  has  so  stated  and  the  other  has  not 
denied  it,  the  court,  after  hearing,  shall  make  a  finding  whether  the  marriage 
is  irretrievably  broken. 

(2)  If  one  of  the  parties  has  denied  under  oath  or  affirmation  that  the 
marriage  is  irretrievably  broken,  the  court  shall  consider  all  relevant  factors, 
including  the  circumstances  that  gave  rise  to  filing  the  petition  and  the  pros- 
pect of  reconciliation,  and  shall: 

(a)  make  a  finding  whether  the  marriage  is  irretrievably  broken;  or 

(b)  continue  the  matter  for  further  hearing  not  fewer  than  30  or  more 
than  60  days  later  or  as  soon  thereafter  as  the  matter  may  be  reached  on  the 
court's  calendar  and  may  suggest  to  the  parties  that  they  seek  counseling.  The 
court  at  the  request  of  either  party  shall,  or  on  its  own  motion  may,  order 
a  conciliation  conference.  At  the  adjourned  hearing  the  court  shall  make  a 
finding  whether  the  marriage  is  irretrievably  broken. 

(3)  A  finding  of  irretrievable  breakdown  is  a  determination  that  there  is 
no  reasonable  prospect  of  reconciliation. 

(4)  Nothing  in  this  section  shall  be  interpreted  to  affect  the  provisions  of 
chapter  3  of  this  title,  known  as  the  Montana  Conciliation  Law. 

History:    En.  48-319  by  Sec.  19,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-319. 
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Cross-References  Conciliation  court  —  jurisdiction,  40-3-111. 

Cause  of  action  for  alienation  of  affections  Privacy  of  hearings,  40-3-116. 

abolished,  27-1-601.  Manner  of  conciliation,  40-3-124. 

40-4-108.  Decree.  (1)  A  decree  of  dissolution  of  marriage  or  of  legal 
separation  is  final  when  entered,  subject  to  the  right  of  appeal.  An  appeal 
from  the  decree  of  dissolution  that  does  not  challenge  the  finding  that  the 
marriage  is  irretrievably  broken  does  not  delay  the  finality  of  that  provision 
of  the  decree  which  dissolves  the  marriage  beyond  the  time  for  appealing  from 
that  provision,  and  either  of  the  parties  may  remarry  pending  appeal. 

(2)  No  earlier  than  6  months  after  entry  of  a  decree  of  legal  separation, 
the  court  on  motion  of  either  party  shall  convert  the  decree  to  a  decree  of 
dissolution  of  marriage. 

(3)  The  clerk  of  court  shall  give  notice  of  the  entry  of  a  decree  of  dissolu- 
tion or  legal  separation: 

(a)  if  the  marriage  is  registered  in  this  state,  to  the  clerk  of  the  district 
court  of  the  county  where  the  marriage  is  registered  who  shall  enter  the  fact 
of  dissolution  or  separation  in  the  book  in  which  the  marriage  license  and  cer- 
tificate are  recorded;  or 

(b)  if  the  marriage  is  registered  in  another  jurisdiction,  to  the  appropriate 
official  of  that  jurisdiction,  with  the  request  that  he  enter  the  fact  of  dissolu- 
tion in  the  appropriate  record. 

(4)  Upon  request  by  a  wife  whose  marriage  is  dissolved  or  declared  invalid, 

the  court  shall  order  her  maiden  name  or  a  former  name  restored. 

Historj:  En.  48-328  by  Sec.  28,  Ch.  536,  L.  1975;  amd.  Sec.  1,  Ch.  174,  L.  1977;  R.C.M.  1947, 
48-328. 

Cross-References  When  divorce  terminates  right  of  interment, 

Clerk  of  Court  —  general  duties,  3-5-501 .  35-2 1-420. 

Montana  Rules  of  Appellate  Procedure,  Title  Decree  of  dissolution  —  vital  statistics, 

25,ch.  21.  50-15-302. 

Change  of  name.  Title  27,  ch.  31.  Revocation  of  provision  for  spouse  in  will  by 

divorce  or  annulment,  72-2-322. 

40-4-109.     Independence   of  provisions   of  decree   or   temporary 

order.  If  a  party  fails  to  comply  with  a  provision  of  a  decree  or  temporary 
order  or  injunction,  the  obHgation  of  the  other  party  to  make  payments  for 
support  or  maintenance  or  to  permit  visitation  is  not  suspended  but  he  may 
move  the  court  to  grant  an  appropriate  order. 
History:     En.  48-329  by  Sec.  29,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-329. 

Cross-References  Child  support,  40-4-204. 

Maintenance,  40-4-203.  Visitation,  40-4-217. 

40-4-110.  Costs  —  attorney's  fees.  The  court  from  time  to  time,  after 
considering  the  financial  resources  of  both  parties,  may  order  a  party  to  pay 
a  reasonable  amount  for  the  cost  to  the  other  party  of  maintaining  or  defend- 
ing any  proceeding  under  chapters  1  and  4  of  this  title  and  for  attorney's  fees, 
including  sums  for  legal  services  rendered  and  costs  incurred  prior  to  the 
commencement  of  the  proceeding  or  after  entry  of  judgment.  The  court  may 
order  that  the  amount  be  paid  directly  to  the  attorney,  who  may  enforce  the 
order  in  his  name. 

History:     En.  48-327  by  Sec.  27,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-327. 
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Cross-References  Representation  of  child,  40-4-205. 

Allowable  cosU,  Title  25,  ch.  10,  part  2.  Modification,  40-4-2 19. 

Attorneys'  fees,  Title  25,  ch.  10,  part  3. 

40-4-111  through  40-4-120  reserved. 

40-4-121.  Temporary  order  or  temporary  injunction.  ]  In  a  pro- 
Deeding  for  dissolution  of  marriage  or  for  legal  separation  or  in  a  proceeding 
for  disposition  of  property  or  for  maintenance  or  support  following  dissolution 
of  the  marriage  by  a  court  which  lacked  personal  jurisdiction  over  the  absent 
spouse,  either  party  may  move  for  temporary  maintenance  or  temporary  sup- 
port of  a  child  of  the  marriage  entitled  to  support.  The  motion  shall  be 
accompanied  by  an  affidavit  setting  forth  the  factual  basis  for  the  motion  and 
the  amounts  requested. 

(2)  As  a  part  of  a  motion  for  temporary  maintenance  or  support  or  by 
independent  motion  accompanied  by  affidavit,  either  party  may  request  the 
court  to  issue  a  temporary  injunction  for  any  of  the  following  relief: 

(a)  restraining  any  person  from  transferring,  encumbering,  concealing,  or 
otherwise  disposing  of  any  property  except  in  the  usual  course  of  business  or 
for  the  necessities  of  life  and,  if  so  restrained,  requiring  him  to  notify  the 
moving  party  of  any  proposed  extraordinary  expenditures  made  after  the 
order  is  issued; 

(b)  enjoining  a  party  from  molesting  or  disturbing  the  peace  of  the  other 
party  or  of  any  child; 

(c)  excluding  a  party  from  the  family  home  or  from  the  home  of  the  other 
party  upon  a  showing  that  physical  or  emotional  harm  would  otherwise  result; 

(d)  enjoining  a  party  from  removing  a  child  from  the  jurisdiction  of  the 
court;  and 

(e)  providing  other  injunctive  relief  proper  in  the  circumstances. 

(3)  A  person  may  seek  the  relief  provided  for  in  subsection  (2)  of  this 
lection  without  filinp  a  netition  under  this  part  for  a  dissolution  of  marriage 
fr-l^aJ  5fiDaration  by  filing  a  verified  petition: 

(a)  alleging  physical  abuse,  harm,  or  bodily  injury  against  the  petitioner  by 
a  family  or  household  member;  and 

(b)  requesting  relief  under  Title  27,  chapter  19,  part  3.  Any  preliminary 
injunction  entered  under  this  subsection  must  be  for  a  fixed  period  of  time, 
not  to  exceed  1  year,  and  may  be  modified  as  provided  in  Title  27,  chapter 
19,  part  4,  and  40-4-208.  Persons  who  mav  request  relief  under  tbis  subsection 
include  spouses,  former  spouses,  and  persons  cohabiting  or  who  have  cohab- 
ited with  the  other  party  within  1  year  immediately  preceding  the  filing  of  the 
petition. 

(4)  The  court  may  issue  a  temporary  restraining  order  for  a  period  not  to 
exceed  20  days  without  requiring  notice  to  the  other  party  onlv  if  it  finds  on 
the  basis  of  the  moving  affidavit  ox  other  evidence  that  icxec'ahiS-'"",''^' ^' 
result  to  the  mpyijig  party  it  no  order  is  issuea  until  the  time  loi  responamg 
uas  elapsea. 

(5)  A  response  may  be  filed  within  20  days  after  service  of  notice  of 
motion  or  at  the  time  specified  in  the  temporary  restraining  order. 

(6)  On  the  basis  of  the  showing  made  and  in  conformity  with  40-4-203 
and  40-4-204,  the  court  may  issue  a  temporary  injunction  and  an  order  for 
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temporary  maintenance  or  support  in  amounts  and  on  terms  just  and  proper 
in  the  circumstance. 

(7)  A  temporary  order  or  temporary  injunction: 

(a)  does  not  prejudice  the  rights  of  the  parties  or  the  child  which  are  to 
be  adjudicated  at  subsequent  hearings  in  the  proceeding; 

(b)  may  be  revoked  or  modified  before  final  decree  on  a  showing  by  affida- 
vit of  the  facts  necessary  to  revocation  or  modification  of  a  final  decree  under 
40-4-208; 

(c)  terminates  upon  order  of  the  court  or  when  a  final  decree  is  entered 
or  when  a  petition  for  dissolution  or  legal  separation  is  voluntarily  dismissed; 
and 

(d)  when  issued  under  this  section  must  conspicuously  bear  the  following: 
"Violation  of  this  order  is  a  criminal  offense  under  45-5-626." 

(8)  When  the  petitioner  has  fled  the  parties'  residence,  notice  of  petition- 
er's new  residence  must  be  withheld  except  by  order  of  the  court  for  good 
cause  shown. 

History:  En.  48-318  by  Sec.  18,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-318;  amd.  Sec.  1,  Ch.  180, 
L.  1981;  amd.  Sec.  4,  Ch.  526,  L.  1985;  Sec.  40-4-106,  MCA  1983;  redes.  40-4-121  by  Code  Com- 
missioner, 1985. 

Cross-References  Endangering  the  welfare  of  children,  45-5-622. 

Injunctions,  Rule  65,  M.R.Civ.P.  (see  Title  25,  Sexual  abuse  of  children,  45-5-625. 

ch.  20).  Circumstances  in  which  a  peace  officer  may 

How  preventive  reHef  is  given,  27-1-403.  ^ake  arrests,  46-6-401. 

97^^201"*''™*""^  injunction  may  be  granted.  Written  report  when  no  arrest  made  in 

V>        j'      r        i_i  •   •            1-     •  domestic  violence  situation,  46-6-421. 

Procedure  for  obtaining  prehmuary  iniunc-  .,  ^.        ,    ■  .  ,     .       ■\- 

tion.  Title  27.  ch.  19,  part  3.  Notice  of  rights  to  victim  upon  arrest  in 

Battered  spouses  grant  program.  Title  40,  ch.  domestic  violence  situation.  46-6-422. 

2.  part  4.  Bringing  arrested  person  before  a  court, 

Temporary  custody  orders.  40-4-213.  46-7-101. 

Criminal  offense  of  domestic  abuse.  45-5-206.  Bail    —    exception    for    domestic    abuse. 

Sexual  intercourse  without  consent,  45-5-503.  46-9-302. 

40-4-122.  Forms  —  distribution  —  filing.  The  attorney  general  shall 
prepare  uniform  sample  instructions  and  petition  and  order  forms  necessary 
for  allowing  an  applicant  to  obtain  a  temporary  restraining  order  under 
40-4-121  and  uniform  sample  affidavits  and  orders  of  inability  to  pay  filing 
fees  or  other  costs.  The  attorney  general  shall  distribute  samples  of  the 
restraining  order  and  the  inability-to-pay-filing-fees  order  forms  to  the  clerk 
of  the  district  court  in  each  county  and  to  justice  and  municipal  courts.  The 
clerk  of  the  district  court,  justices  of  the  peace,  and  municipal  courts  shall 
make  forms  available  to  the  public  at  no  charge. 

History:     En.  Sec.  5,  Ch.  526,  L.  1985. 

40-4-123.  Jurisdiction  and  venue.  (1)  District  courts,  municipal 
courts,  and  justices'  courts  have  concurrent  jurisdiction  to  hear  and  issue 
orders  under  40-4-191(3) 

(2)  The  municipaTJudge  or  justice  of  the  peace  shall  on  motion  suspend 
all  further  proceedings  in  the  action  and  certifv  the  nleadine  and  any  orders 
to  the  clerk  of  the  district  court  of  the  county  where  the  action  was  begun 
if  an  action  for  declaration  of  invalidity  of  a  marriage,  legal  separation,  or  dis- 
solution of  marriage,  or  child  custody  is  pending  between  the  parties.  From 
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the  time  of  the  certification  of  such  pleadings  and  any  orders  to  the  clerk,  the 
district  court  has  the  same  jurisdiction  over  the  action  as  if  it  had  been  com- 
menced therein. 

(3)  An  action  brought  under  40-4-121(3)  may  be  tried  in  the  county  in 
which  either  party  resides  or  in  which  the  physical  abuse  was  committed. 

(4)  The  right  to  petition  for  relief  may  not  be  denied  because  the  plaintiff 
has  vacated  the  residence  or  household  to  avoid  abuse. 

Histor):     En.  Sec.  6,  Ch.  526,  L.  1985. 

Cross-References  Procedure  in  Justices'  Courts,  Title  25,  ch.  31. 

Montana  Justice  Courts  Rules  of  Civil  Proce-  Declaration  of  invalidity,  40-1-402. 

dure,  M.J.C.R.Civ.P.,  Title  25,  ch.  22.  Dissolution  of  marriage  —  legal  separation, 

Appeal  to  District  Court  from  Justice's  Court,  40-4-104. 

Rule  20,  M.J.C.R.Civ.P.  (see  Title  25,  ch.  22).  Child  custody,  40-4-211  through  40-4-225. 

Procedure  in  Municipal  Courts,  Title  25,  ch.  Violation  of  protective  order  a  misdemeanor, 

30.  45-5-626. 

40-4-124.  Review  or  removal  —  district  court.  (1)  An  order  issued 
by  a  municipal  court  or  justice  court  pursuant  to  40-4-121(3)  is  immediately 
'■eviewable  by  the  judge  of  the  district  court  at  chambers  upon  the  filing  of 

notice  of  appeal.  The  district  judge  may  affirm,  dissolve,  or  modify  an  order 
if  a  municipal  court  or  justice  court  made  pursuant  to  40-4-121(3). 

(2)  Any  case  in  which  an  order  has  been  issued  by  a  municipal  court  or 
listice  court  pursuant  to  40-4-121(3)  may  be  removed  to  district  court  upon 
filing  of  a  notice  of  removal. 

History:     En.  Sec.  7,  Ch.  526,  L.  1985. 

Cross-References 

Appeal  to  District  Court  from  Justice's  Court, 
Rule  20,  M.J.C.R.Civ.P.  (see  Title  25,  ch.  22). 

40-4-125.  Registration  of  orders.  (1)  The  clerk  of  court,  justice  of  the 
peace,  or  municipal  court  judge  shall,  within  24  hours  of  receiving  proof  of 
service  of  an  order  under  40-4-121,  mail  a  copy  of  the  order  or  any  extension, 
modification,  or  termination  thereof  along  with  a  copy  of  the  proof  of  service 
to  the  appropriate  law  enforcement  agencies  designated  in  the  order. 

(2)  Law  enforcement  agencies  shall  establish  procedures,  using  an  existing 
system  for  warrant  verification,  to  ensure  that  peace  officers  at  the  scene  of 
an  alleged  violation  of  a  protective  order  are  informed  of  the  existence  and 
terms  of  such  order. 

History:    En.  Sec.  8,  Ch.  526,  L.  1985. 

Cross-References 

Violation  of  protective  order  a  misdemeanor, 
45-5-626. 


Part  2 
Support,  Custody,  Visitation,  and  Related  Provisions 

40-4-201.  Separation  agreement.  (1)  To  promote  amicable  settlement 
of  disputes  between  parties  to  a  marriage  attendant  upon  their  separation  or 
the  dissolution  of  their  marriage,  the  parties  may  enter  into  a  written  separa- 
tion agreement  containing  provisions  for  disposition  of  any  property  owned 
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by  either  of  them,  maintenance  of  either  of  them,  and  support,  custody,  and 
visitation  of  their  children. 

(2)  In  a  proceeding  for  dissolution  of  marriage  or  for  legal  separation,  the 
terms  of  the  separation  agreement,  except  those  providing  for  the  support, 
custody,  and  visitation  of  children,  are  binding  upon  the  court  unless  it  finds, 
after  considering  the  economic  circumstances  of  the  parties  and  any  other 
relevant  evidence  produced  by  the  parties,  on  their  own  motion  or  on  request 
of  the  court,  that  the  separation  agreement  is  unconscionable. 

(3)  If  the  court  finds  the  separation  agreement  unconscionable,  it  may 
request  the  parties  to  submit  a  revised  separation  agreement  or  may  make 
orders  for  the  disposition  of  property,  maintenance,  and  support. 

(4)  If  the  court  finds  that  the  separation  agreement  is  not  unconscionable 
as  to  disposition  of  property  or  maintenance  and  not  unsatisfactory  as  to  sup- 
port: 

(a)  unless  the  separation  agreement  provides  to  the  contrary,  its  terms 
shall  be  set  forth  in  the  decree  of  dissolution  or  legal  separation  and  the  par- 
ties shall  be  ordered  to  perform  them;  or 

(b)  if  the  separation  agreement  provides  that  its  terms  shall  not  be  set 
forth  in  the  decree,  the  decree  shall  identify  the  separation  agreement  and 
state  that  the  court  has  found  the  terms  not  unconscionable. 

(5)  Terms  of  the  agreement  set  forth  in  the  decree  are  enforceable  by  all 
remedies  available  for  enforcement  of  a  judgment,  including  contempt,  and 
are  enforceable  as  contract  terms. 

(6)  Except  for  terms  concerning  the  support,  custody,  or  visitation  of  chil- 
dren, the  decree  may  expressly  preclude  or  Hmit  modification  of  terms  set 
forth  in  the  decree  if  the  separation  agreement  so  provides.  Otherwise,  terms 
of  a  separation  agreement  set  forth  in  the  decree  are  automatically  modified 
by  modification  of  the  decree. 

Historj"     En.  48-320  by  Sec.  20.  Ch.  536,  L.  1975;  R.C.M.  1947,  48-320. 

Cross-References  Assignment  of  right  to  periodic  installments 

Imprisonment  for  debt.  Art.  II,  sec.  27,  Mont.  for  certain  future  damages,  25-9-405. 

C°°5'-  Execution  of  judgment,  Title  25,  ch.  13. 

Contempts,  Title  3,  ch.  1,  part  5.  Breach  of  contract,  27-1-311. 

What   acts  or   omissions  are  contempts,  o ■«»      a  .  r  r  t.i    o-,     u    , 

3  J  cQ,  bpecinc  and  preventive  rehef,  Title  27,  ch.  1, 

Procedure  —  contempt  not  in  presence  of  the      ^*,    ' 
court.  3-1-512.  Unconscionable  contract  or  clause,  30-2-302. 

Imprisonment    to    compel    performance.  Alteration  of  legal  relation  by  contract  — 

3-1-520.  separation  agreement,  40-2-303. 

Judgments,  Title  25,  ch.  9.  Consideration  for  separation,  40-2-304. 

40-4-202.  Division  of  property.  (1)  In  a  proceeding  for  dissolution  of 
a  marriage,  legal  separation,  or  division  of  property  following  a  decree  of  dis- 
solution of  marriage  or  legal  separation  by  a  court  which  lacked  personal 
jurisdiction  over  the  absent  spouse  or  lacked  jurisdiction  to  divide  the  prop- 
erty, the  court,  without  regard  to  marital  misconduct,  shall,  and  in  a  proceed- 
ing for  legal  separation  may,  finally  equitably  apportion  between  the  parties 
the  property  and  assets  belonging  to  either  or  both,  however  and  whenever 
acquired  and  whether  the  title  thereto  is  in  the  name  of  the  husband  or  wife 
or  both.  In  making  apportionment,  the  court  shall  consider  the  duration  of 
the  marriage  and  prior  marriage  of  either  party,  the  age,  health,  station, 
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occupation,  amount  and  sources  of  income,  vocational  skills,  employability, 
estate,  liabilities,  and  needs  of  each  of  the  parties;  custodial  provisions; 
whether  the  apportionment  is  in  lieu  of  or  in  addition  to  maintenance;  and 
the  opportunity  of  each  for  future  acquisition  of  capital  assets  and  income. 
The  court  shall  also  consider  the  contribution  or  dissipation  of  value  of  the 
respective  estates  and  the  contribution  of  a  spouse  as  a  homemaker  or  to  the 
family  unit.  In  dividing  property  acquired  prior  to  the  marriage;  property 
acquired  by  gift,  bequest,  devise,  or  descent;  property  acquired  in  exchange  for 
property  acquired  before  the  marriage  or  in  exchange  for  property  acquired 
by  gift,  bequest,  devise,  or  descent;  the  increased  value  of  property  acquired 
prior  to  marriage;  and  property  acquired  by  a  spouse  after  a  decree  of  legal 
separation,  the  court  shall  consider  those  contributions  of  the  other  spouse  to 
the  marriage,  including: 

(a)  the  nonmonetary  contribution  of  a  homemaker; 

(b)  the  extent  to  which  such  contributions  have  facilitated  the  mainte- 
nance of  this  property;  and 

(c)  whether  or  not  the  property  division  serves  as  an  alternative  to 
maintenance  arrangements. 

(2)  In  a  proceeding,  the  court  may  protect  and  promote  the  best  interests 
of  the  children  by  setting  aside  a  portion  of  the  jointly  and  separately  held 
estates  of  the  parties  in  a  separate  fund  or  trust  for  the  support,  maintenance, 
education,  and  general  welfare  of  £my  minor,  dependent,  or  incompetent  chil- 
dren of  the  parties. 

(3)  Each  spouse  is  considered  to  have  a  common  ownership  in  marital 
property  that  vests  immediately  preceding  the  entry  of  the  decree  of  dissolu- 
tion or  declaration  of  invalidity.  The  extent  of  the  vested  interest  must  be 
determined  and  made  final  by  the  court  pursuant  to  this  section. 

(4)  The  division  and  apportionment  of  marital  property  caused  by  or  inci- 
dent to  a  decree  of  dissolution,  a  decree  of  legal  separation,  or  a  declaration 
of  invalidity  is  not  a  sale,  exchange,  transfer,  or  disposition  of  or  dealing  in 
property  but  is  a  division  of  the  common  ownership  of  the  parties  for  pur- 
poses of: 

(a)  the  property  laws  of  this  state; 

(b)  the  income  tax  laws  of  this  state;  and 

(c)  the  federal  income  tax  laws. 

(5)  Premarital  agreements  must  be  enforced  as  provided  in  Title  40,  chap- 
ter 2,  part  6. 

Histon:  En.  48-321  by  Sec.  21,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-321;  amd.  Sec.  1,  Ch.  613, 
L.  1983;  amd.  Sec.  13,  Ch.  189,  L.  1987. 

Compiler's  Comments  Alteration  of  legal  relation  by  contract  — 

1987  Amendment:  In  (1),  in  second  sentence,  separation  agreement,  40-2-303. 

deleted  "antenuptial  agreement  of  the  parties"  Property  rights  of  husband  and  wife  —  how 

from  list  of  factors  court  must  consider;  and  governed,  40-2-311. 

mserted  (5).  Marriage  settlement  contracts  —  how  eie- 

Cross-References  cuted,  40-2-312. 

Individual  income  tax,  Title  15,  ch.  30.  Dissolution  of  marriage  —  legal  separation. 

Duties  of  husband  and  wife  as  to  support,  40-4-104. 

40-2-102.  Best  interest  of  children,  40-4-212. 

Individual  property,  Title  40,  ch.  2,  part  2.  Trusts  in  general.  Title  72,  ch.  20. 

40-4-203.  Maintenance.  (1)  In  a  proceeding  for  dissolution  of  marriage 
or  legal  separation  or  a  proceeding  for  maintenance  following  dissolution  of 
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the  marriage  by  a  court  which  lacked  personal  jurisdiction  over  the  absent 
spouse,  the  court  may  grant  a  maintenance  order  for  either  spouse  only  if  it 
finds  that  the  spouse  seeking  maintenance: 

(a)  lacks  sufficient  property  to  provide  for  his  reasonable  needs;  and 

(b)  is  unable  to  support  himself  through  appropriate  employment  or  is  the 
custodian  of  a  child  whose  condition  or  circumstances  make  it  appropriate 
that  the  custodian  not  be  required  to  seek  employment  outside  the  home. 

(2)  The  maintenance  order  shall  be  in  such  amounts  and  for  such  periods 
of  time  as  the  court  deems  just,  without  regard  to  marital  misconduct,  and 
after  considering  all  relevant  facts  including: 

(a)  the  financial  resources  of  the  party  seeking  maintenance,  including 
marital  property  apportioned  to  him,  and  his  ability  to  meet  his  needs  inde- 
pendently, including  the  extent  to  which  a  provision  for  support  of  a  child 
living  with  the  party  includes  a  sum  for  that  party  as  custodian; 

(b)  the  time  necessary  to  acquire  sufficient  education  or  training  to  enable 
the  party  seeking  maintenance  to  find  appropriate  employment; 

(c)  the  standard  of  living  established  during  the  marriage; 

(d)  the  duration  of  the  marriage; 

(e)  the  age  and  the  physical  and  emotional  condition  of  the  spouse  seeking 
maintenance;  and 

(f)  the  ability  of  the  spouse  from  whom  maintenance  is  sought  to  meet  his 
needs  while  meeting  those  of  the  spouse  seeking  maintenance. 

Histor>:     En.  48-322  by  Sec.  22,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-322. 

Cross-References  Necessity  determined  by  standard  of  living. 

Assignment  of  right  to  periodic  installments  40-2-210. 

for  certain  future  damages,  25-9-405.  Dissolution  of  marriage  —  legal  separation. 

Earnings  of  judgment  debtor  —  exemption  40-4-104. 

from  execution  for  maintenance,  25-13-614.  Temporary  order  or  temporary  injunction. 

Individual  property.  Title  40,  ch.  2,  part  2.  40-4-121. 

40-4-204.  Child  support  —  orders  to  address  health  insurance  — 
warning  of  withholding  procedures.  (1)  In  a  proceeding  for  dissolution  of 
marriage,  legal  separation,  maintenance,  or  child  support,  the  court  may  order 
either  or  both  parents  owing  a  duty  of  support  to  a  child  to  pay  an  amount 
reasonable  or  necessary  for  his  support,  without  regard  to  marital  misconduct, 
after  considering  all  relevant  factors  including: 

(a)  the  financial  resources  of  the  child; 

(b)  the  financial  resources  of  the  custodial  parent; 

(c)  the  standard  of  living  the  child  would  have  enjoyed  had  the  marriage 
not  been  dissolved; 

(d)  the  physical  and  emotional  condition  of  the  child  and  his  educational 
needs; 

(e)  the  financial  resources  and  needs  of  the  noncustodial  parent;  and 

(f)  for  the  purposes  of  determining  a  minimum  amount  for  support,  the 
amount  received  by  children  under  the  AFDC  program,  as  defined  in 
53-2-702. 

(2)  If  the  court  does  not  order  a  parent  owing  a  duty  of  support  to  a  child 
to  pay  any  amount  for  the  child's  support,  the  court  shall  state  the  reasons 
for  not  ordering  child  support. 
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(3)  Each  district  court  judgment,  decree,  or  order  establishing  a  final  child 
support  obligation  under  this  title  and  each  modification  of  a  final  order  for 
child  support  must  include  a  provision  addressing  health  insurance  coverage 
in  the  following  cases: 

(a)  If  either  party  has  available  through  an  employer  or  other  organization 
health  insurance  coverage  for  the  child  or  children  for  which  the  premium  is 
partially  or  entirely  paid  by  the  employer  or  organization,  the  judgment, 
decree,  or  order  may  contain  a  provision  requiring  that  coverage  for  the  child 
or  children  be  continued  or  obtained. 

(b)  In  the  event  that  health  insurance  required  in  a  child  support  judg- 
ment, decree,  or  order  becomes  unavailable  to  the  party  who  is  to  provide  it 
through  loss  or  change  of  employment  or  otherwise,  that  party  must,  in  the 
absence  of  an  agreement  to  the  contrary,  obtain  comparable  insurance  or 
request  that  the  court  modify  the  requirement. 

(c)  All  temporary  child  support  orders  must  contain  a  provision  requiring 
the  party  who  has  health  insurance  in  effect  for  the  child  or  children  of  the 
parties  to  continue  the  insurance  coverage  pending  final  disposition  of  the 
case. 

(d)  The  parties  may  by  written  agreement  provide  for  the  health  care  cov- 
erage required  by  this  section,  subject  to  the  approval  of  the  court. 

(e)  Unless  otherwise  provided  in  the  decree,  the  health  care  coverage 
required  by  this  section  is  in  addition  to  and  not  in  substitution,  in  whole  or 
in  part,  for  the  child  support  obligation. 

(4)  Each  district  court  judgment  or  order  establishing  a  child  support  obli- 
gation under  this  title,  whether  temporary  or  final,  and  each  modification  of 
an  existing  order  for  child  support  entered  after  October  1,  1985,  must  include 
a  warning  statement  that  if  the  obligor  is  dehnquent  in  the  payment  of  sup- 
port, the  obligor's  income  may  be  subject  to  income  withholding  procedures 
under  Title  40,  chapter  5,  part  3  or  4.  Failure  to  include  a  warning  statement 
in  a  judgment  or  order  does  not  preclude  the  use  of  withholding  procedures. 

History:  En.  48-323  by  Sec.  23,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-323;  amd.  Sec.  1,  Ch.  590, 
L.  1983;  amd.  Sec.  1,  Ch.  727,  L.  1985;  (3)En.  Sec.  1,  Ch.  434,  L.  1985;  (4)En.  Sec.  1,  Ch.  651, 
L.  1985. 

Cross-References  Enforcement  of  support,  Title  40,  ch.  5. 

Assignment  of  right  to  periodic  installments  Judgment  or  order  —  parent  and  child  rela- 

for  certain  future  damages,  25-9-405.  tionship,  40-6-116. 

Earnings  of  judgment  debtor  —  exemption  Obligations  of  parents,  Title  40,  ch.  6,  part  2. 

from  execution  for  support,  25-13-614.  Allowance  to  parent,  40-6-212. 

Necessity  determined  by  standard  of  living,  Remedy  when  parent  dies  without  providing 

40-2-210.  for  support  of  child,  40-6-213. 

Dissolution  of  marriage  —  legal  separation,  Custody,  services,  and  earnings  of  child, 

40-4-104.  40-6-221. 

Temporary  order  or  temporary  injunction.  Parental  control  over  property  of  child, 

40-4-121.  40-6-232. 

40-4-205.  Representation  of  child.  The  court  may  appoint  an  attorney 
to  represent  the  interests  of  a  minor  dependent  child  with  respect  to  his  sup- 
port, custody,  and  visitation.  The  county  attorney  and  the  deputy  county 
attorneys,  if  any,  may  not  be  appointed  for  this  purpose.  The  court  shall 
enter  an  order  for  costs  and  fees  in  favor  of  the  child's  attorney.  The  order 
shall  be  made  against  either  or  both  parents,  except  that  if  the  responsible 
party  is  indigent,  the  costs  shall  be  waived. 

History:  En.  48-324  by  Sec.  24,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-324;  amd.  Sec.  1,  Ch.  93, 
L.  1979. 
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Cross-References  Costs  —  attorney's  fees,  40-4- 110. 

Allowable  costs.  Title  25,  ch.  10,  part  2.  Enforcement  of  minor's  rights,  41-1-202. 

Attorneys'  fees.  Title  25,  ch.  10,  part  3. 

40-4-206.  Payment  of  maintenance  or  support  to  court  —  han- 
dling fee  of  clerk.  (1)  Upon  its  own  motion  or  upon  motion  of  either  party, 
the  court  may  order  at  any  time  that  maintenance  or  support  payments  be 
made  to  the  clerk  of  the  district  court  as  trustee  for  remittance  to  the  person 
entitled  to  receive  the  payments. 

(2)  The  clerk  of  the  district  court  shall  maintain  records  Hsting  the 
amount  of  payments,  the  date  payments  are  required  to  be  made,  and  the 
names  and  addresses  of  the  parties  affected  by  the  order.  The  clerk  may 
charge  the  payor  a  handling  fee  of  $2  a  payment,  which  must  be  in  addition 
to  the  payment.  Any  handling  fee  collected  by  the  clerk  under  this  subsection 
must  be  paid  into  the  county  general  fund  unless  the  county  has  a  district 
court  fund.  If  the  county  has  a  district  court  fund,  the  amount  must  be  paid 
into  such  fund. 

(3)  The  parties  affected  by  the  order  shall  inform  the  clerk  of  the  district 

court  of  any  change  of  address  or  of  other  condition  that  may  affect  the 

administration  of  the  order. 

History:  En.  48-325  by  Sec.  25,  Ch.  536,  L.  1975;  R.C.M.  1947.  48-325;  amd.  Sec.  1,  Ch.  532, 
L.  1985. 

Cross-References  Additional   powers   of  responding   court. 

Contempts,  Title  3,  ch.  1,  part  5.  40-5-127. 

Dutiesof  Clerk  of  Court,  3-5-501.  Paternity  —  enforcement  of  judgment  or 

Assignment  of  right  to  periodic  installments  order,  40-6-117. 
for  certain  future  damages,  25-9-405.  Obligations  of  trustee.  Title  72,  ch.  20,  part  2. 

Order  of  support,  40-5-125. 

40-4-207.  Assignments.  The  court  may  order  the  person  obligated  to 
pay  support  or  maintenance  to  make  an  assignment  of  a  part  of  his  periodic 
earnings  or  trust  income  to  the  person  entitled  to  receive  the  payments.  The 
assignment  is  binding  on  the  employer,  trustee,  or  other  payor  of  the  funds 
2  weeks  after  service  upon  him  of  notice  that  it  has  been  made.  The  payor 
shall  withhold  from  the  earnings  or  trust  income  payable  to  the  person  obli- 
gated to  support  the  amount  specified  in  the  assignment  and  shall  transmit 
the  payments  to  the  person  specified  in  the  order.  The  payor  may  deduct 
from  each  payment  a  sum  not  exceeding  $1  as  reimbursement  for  costs.  An 
employer  shall  not  discharge  or  otherwise  discipline  an  employee  as  a  result 
of  a  wage  or  salary  assignment  authorized  by  this  section. 

History:    En.  48-326  by  Sec.  26,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-326. 

Cross-References  What    property    subject    to    attachment. 

Assignment  of  right  to  periodic  installments       27-18-102. 
for  certain  future  damages,  25-9-405.  Discharge  or  layoff  of  employee  because  of 

Property  exempt  from  execution  —  earnings  attachment  or  garnishment  prohibited, 
of  judgment  debtor,  25-13-614.  39-2-302. 

Powers  of  trustee,  72-21-202. 

40-4-208.  Modification  and  termination  of  provisions  for  mainte- 
nance, support,  and  property  disposition.  (1)  Except  as  otherwise  pro- 
vided in  40-4-201(6),  a  decree  may  be  modified  by  a  court  as  to  maintenance 
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or  support  only  as  to  installments  accruing  subsequent  to  actual  notice  to  the 
parties  of  the  motion  for  modification. 

(2)  (a)  Whenever  the  decree  proposed  for  modification  does  not  contain 
provisions  relating  to  maintenance  or  support,  modification  under  subsection 
(1)  may  only  be  made  within  2  years  of  the  date  of  the  decree. 

(b)  Whenever  the  decree  proposed  for  modification  contains  provisions 
relating  to  maintenance  or  support,  modification  under  subsection  (1)  may 
only  be  made: 

(i)  upon  a  showing  of  changed  circumstances  so  substantial  and  continu- 
ing as  to  make  the  terms  unconscionable;  or 

(ii)  upon  written  consent  of  the  parties. 

(3)  The  provisions  as  to  property  disposition  may  not  be  revoked  or  modi- 
fied by  a  court,  except: 

(a)  upon  written  consent  of  the  parties;  or 

(b)  if  the  court  finds  the  existence  of  conditions  that  justify  the  reopening 
of  a  judgment  under  the  laws  of  this  state. 

(4)  Unless  otherwise  agreed  in  writing  or  expressly  provided  in  the  decree, 
the  obligation  to  pay  future  maintenance  is  terminated  upon  the  death  of 
either  party  or  the  remarriage  of  the  party  receiving  maintenance. 

(5)  Unless  otherwise  agreed  in  writing  or  expressly  provided  in  the  decree, 
provisions  for  the  support  of  a  child  are  terminated  by  emancipation  of  the 
child  but  not  by  the  death  of  a  parent  obligated  to  support  the  child.  When 
a  parent  obligated  to  pay  support  dies,  the  amount  of  support  may  be  modi- 
fied, revoked,  or  commuted  to  a  lump-sum  payment,  to  the  extent  just  and 
appropriate  in  the  circumstances. 

History:  En.  4«-330  by  Sec.  30,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-330;  amd.  Sec.  1.  Ch.  464, 
L.  1979;  amd.  Sec  1,  Ch.  212,  L.  1987. 

Compiler's  Comments  Temporary  order  or  temporary  injunction, 

1987  Amendment:  Near  end  of  (1),  after  40-4-121. 

"subsequent  to",  inserted  "actual  notice  to  the  Remedy  when  parent  dies  without  providing 

parties  of.  for  support  of  child,  40-6-213. 

Minors  and  adults  defined,  41-1-101. 

Cross-References  Claims  against  decedent,  72-3-104. 

Unconscionable  contract  or  clause,  30-2-302.  Creditors'  claims,  Title  72,  ch.  3,  part  8. 

40-4-209.  Security  or  guaranty  to  secure  support.  (1)  Upon  verified 
appHcation  by  a  person  authorized  to  enforce  or  collect  a  child  support  obli- 
gation, the  department  of  revenue,  the  department  of  family  services,  or  the 
department  of  social  and  rehabilitation  services  showing  that  a  person  obli- 
gated to  pay  child  support  or  maintenance  pursuant  to  court  or  administra- 
tive order  is  delinquent  in  an  amount  equal  to  the  total  of  6  months'  support 
payments,  the  court  may  direct  the  obligated  person  to  appear  and  show 
cause  why  an  order  should  not  be  entered  ordering  that  he  post  bond,  give 
a  mortgage,  or  provide  other  security  or  guaranty  for  the  payment  of  the 
delinquency. 

(2)  If  the  court  finds  that  a  delinquency  greater  than  the  total  of  6 
months  of  support  is  owed  and  that  the  obligated  person  has  the  ability  to 
post  bond,  give  a  mortgage,  or  provide  security  or  other  guaranty,  the  court 
may  enter  an  order  requiring  him  to  post  bond,  give  a  mortgage,  or  provide 
security  or  guaranty  for  so  long  as  there  is  a  support  delinquency. 

(3)  The  bond  or  other  security  may  be  in  an  amount  up  to  the  total  sup- 
port due  for  a  2-year  period  and  must  be  approved  by  the  court.  The  bond 
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oiust  include  the  name  and  address  of  the  issuer.  Any  person  issuing  a  bond 
under  this  section  must,  if  the  bond  is  cancelled,  notify  the  court  and  the 
person  or  public  agency  entitled  to  receive  payments  under  the  support  order. 

(4)  If  the  person  obligated  to  pay  child  support  or  maintenance  fails  to 
make  payments  as  required  by  the  court  or  administrative  order,  the  person 
or  public  agency  entitled  to  receive  payment  may  recover  on  the  bond  or 
other  security.  The  amount  recovered  on  the  bond  or  other  security  must  first 
be  applied  toward  satisfaction  of  any  support  arrearages. 

(5)  The  department  of  revenue  shall  adopt  guidelines  which  take  into 
account  the  payment  record  of  the  obligated  person,  the  availability  of  other 
remedies,  and  other  considerations  which  it  determines  relevant  for  determin- 
ing whether  the  procedure  provided  in  this  section  would  carry  out  the  pur- 
pose of  enforcing  payments  of  child  support  or  would  be  appropriate  in  the 
circumstances.  If  after  application  of  the  guidelines  the  department  of  revenue 
determines  an  application  for  an  order  requiring  security  is  not  appropriate, 
it  may  not  request  the  order. 

History:  En.  Sec.  1,  Ch.  521,  L.  1985;  amd.  Sec.  98,  Ch.  370.  L.  1987;  amd.  Sec.  26,  Ch.  609, 
I,  1987. 

Compiler's  Comments  Cross-References 

1987  Amendments:  Chapter  370  and  Ch.  609  Undertakings  for  security,  Title  25,  ch.  1,  part 

in  two  places  in  (5)  substituted  "department  of      4. 
revenue"  for  "department".  Motions    and    other    papers.    Rule    7(b), 

Chapter  609  near  beginning  of  (1),  after      M.R.Civ.P.  (see  Title  25,  ch.  20). 
"department  of  revenue",  inserted  "the  depart-  Evidence  on  motions.  Rule  43(e),  M.R.Civ.P. 

ment  of  family  services".  (see  Title  25,  ch.  20). 

Guaranty,  indemnity,  and  suretyship,  Title 
28,ch.  11. 
Mortgages,  Title  71,  ch.  1. 

40-4-210  reserved. 

40-4-211.  Child  custody  jurisdiction  —  commencement  of  pro- 
ceedings. (1)  A  court  of  this  state  competent  to  decide  child  custody  matters 
has  jurisdiction  to  make  a  child  custody  determination  by  initial  or  modifi- 
cation decree  if: 

(a)  this  state: 

(i)  is  the  home  state  of  the  child  at  the  time  of  commencement  of  the  pro- 
ceedings; or 

(ii)  had  been  the  child's  home  state  within  6  months  before  commencement 
of  the  proceeding  and  the  child  is  absent  from  this  state  because  of  his 
removal  or  retention  by  a  person  claiming  his  custody  or  for  other  reason  and 
a  parent  or  person  acting  as  parent  continues  to  live  in  this  state;  or 

(b)  it  is  in  the  best  interest  of  the  child  that  a  court  of  this  state  assume 
jurisdiction  because: 

(i)  the  child  and  his  parents  or  the  child  and  at  least  one  contestant  have 
a  significant  connection  with  this  state;  and 

(ii)  there  is  available  in  this  state  substantial  evidence  concerning  the 
child's  present  or  future  care,  protection,  training,  and  personal  relationships; 
or 

(c)  the  child  is  physically  present  in  this  state  and: 
(i)     has  been  abandoned;  or 
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(ii)  it  is  necessary  in  an  emergency  to  protect  him  because  he  has  been  sub- 
jected to  or  threatened  with  mistreatment  or  abuse  or  is  neglected  or  depend- 
ent; or 

(d)  (i)  no  other  state  has  jurisdiction  under  prerequisites  substantially  in 
accordance  with  subsections  (l)(a),  (l)(b),  or  (l)(c)  of  this  section  or  another 
state  has  declined  to  exercise  jurisdiction  on  the  ground  that  this  state  is  the 
more  appropriate  forum  to  determine  custody  of  the  child;  and 

(ii)  it  is  in  his  best  interest  that  the  court  assume  jurisdiction. 

(2)  Except  under  subsections  (l)(c)  and  (l)(d)  of  this  section,  physical 
presence  in  this  state  of  the  child  or  of  the  child  and  one  of  the  contestants 
is  not  alone  sufficient  to  confer  jurisdiction  on  a  court  of  this  state  to  make 
a  child  custody  determination. 

(3)  Physical  presence  of  the  child,  while  desirable,  is  not  a  prerequisite  for 
jurisdiction  to  determine  his  custody. 

(4)  A  child  custody  proceeding  is  commenced  in  the  district  court: 

(a)  by  a  parent,  by  filing  a  petition: 

(i)     for  dissolution  or  legal  separation;  or 

(ii)  for  custody  of  the  child  in  the  county  in  which  he  is  permanently  resi- 
dent or  found;  or 

(b)  by  a  person  other  than  a  parent,  by  filing  a  petition  for  custody  of  the 
child  in  the  county  in  which  he  is  permanently  resident  or  found,  but  only 
if  he  is  not  in  the  physical  custody  of  one  of  his  parents. 

(5)  Notice  of  a  child  custody  proceeding  shall  be  given  to  the  child's 
parent,  guardian,  custodian,  those  persons  having  physical  custody  of  the 
child,  and  all  other  contestants,  who  may  appear,  be  heard,  and  file  a  respon- 
sive pleading.  The  court,  upon  a  showing  of  good  cause,  may  permit  inter- 
vention of  other  interested  parties. 

History:  En.  48-331  bv  Sec.  31,  Ch.  536,  L.  1975;  amd.  Sec.  11,  Ch.  33,  L.  1977;  amd.  Sec. 
27,  Ch.  537,  L.  1977;  R.C.M.  1947,  48-331. 

Cross-References  When  custody  may  be  awarded  without  disso- 

Residence  —  rules  for  determining,  1-1-215.  lution  proceedings,  40-6-224. 

Means  to   carry  jurisdiction   into  effect.  Uniform  Child  Custody  Jurisdiction  Act  — 

3-1-113.  jurisdiction,  40-7-104. 

Service,  Rule  4D,  M.R.Civ.P.  (see  Title  25,  ch.  Jurisdiction  and  venue  —  abused,  neglected, 

20).  and  dependent  youths,  41-3-103. 

Permissive     intervention,     Rule     24(b), 
M.R.Civ.P.  (see  Title  25,  ch.  20). 

40-4-212.  Best  interest  of  child.  The  court  shall  determine  custody  in 
accordance  with  the  best  interest  of  the  child.  The  court  shall  consider  all 
relevant  factors,  including  but  not  limited  to: 

(1)  the  wishes  of  the  child's  parent  or  parents  as  to  his  custody; 

(2)  the  wishes  of  the  child  as  to  his  custodian; 

(3)  the  interaction  and  interrelationship  of  the  child  with  his  parent  or 
parents,  his  siblings,  and  any  other  person  who  may  significantly  affect  the 
child's  best  interest; 

(4)  the  child's  adjustment  to  his  home,  school,  and  community; 

(5)  the  mental  and  physical  health  of  all  individuals  involved; 

(6)  physical  abuse  or  threat  of  physical  abuse  by  one  parent  against  the 
other  parent  or  the  child;  and 
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(7)  chemical  dependency,  as  defined  in  53-24-103,  or  chemical  abuse  on 
the  part  of  either  parent. 

History:  En.  48-332  by  Sec.  32,  Ch.  536,  L.  1975;  R.C.M.  1947.  48-332;  amd.  Sec.  1,  Ch.  379, 
L.  1987. 

Compiler's  Comments  Cross-References 

1987  Amendment:  In  introduction,  at  end,  Best  interests  of  the  child  —  custody  to  father 

inserted  "but  not  limited  to";  and  inserted  (6)       — legitimation,  40-6-130. 
and  (7).  When  custody  may  be  awarded  without  disso- 

lution proceedings,  40-6-224. 
Guardians  of  minors,  Title  72,  ch.  5,  part  2. 

40-4-213.  Temporary  orders.  (1)  A  party  to  a  custody  proceeding  may 
move  for  a  temporary  custody  order.  The  motion  must  be  supported  by  an 
affidavit  as  provided  in  40-4-220(1).  The  court  may  award  temporary  custody 
under  the  standards  of  40-4-212  after  a  hearing  or  under  the  standards  of 
40-4-212  and  40-4-220(2)  before  a  hearing.  If  there  is  no  objection,  the  court 
may  act  solely  on  the  basis  of  the  affidavits. 

(2)  If  a  proceeding  for  dissolution  of  marriage  or  legal  separation  is  dis- 
missed, any  temporary  custody  order  is  vacated  unless  a  parent  or  the  child's 
custodian  moves  that  the  proceeding  continue  as  a  custody  proceeding  and 
the  cnurt  fiiulH,  aflcr  a  liciiriiifi,  llial  the  circuiUHlaiiccH  <i(  llic  parcnlH  and  (hr 
bpnl  iiiU'K'sl  III  Ihc  I  liild  rt'(iiiiic  llml  u  cii.stody  docrt'i-  be  issued. 

(3)  If  a  custody  proceeding  commenced  in  the  absence  of  a  petition  for 
dissolution  of  marriage  or  legal  separation  is  dismissed,  any  temporary  cus- 
tody order  is  vacated. 

History:  En.  48-333  by  Sec.  33,  Ch.  536,  L.  1975;  amd.  Sec.  12,  Ch.  33,  L.  1977;  R.C.M.  1947, 
48-333;  amd.  Sec.  1,  Ch.  410,  L.  1979. 

Cross-References  Custody  of  children  where  husband  and  wife 

Affidavits,  Title  26,  ch.  1,  part  10.  living  separately,  40-6-222. 

Dissolution  of  marriage  —  legal  separation,  When  custody  may  be  awarded  without  disso- 

40-4- 104.  lution  proceedings,  40-6-224. 

Temporary  order  or  temporary  injunction,  Declaration  of  purpose  of  Youth  Court  Act, 

40-4-121.  41-5-102. 

40-4-214.  Interviews.  (1)  The  court  may  interview  the  child  in  cham- 
bers to  ascertain  the  child's  wishes  as  to  his  custodian  and  as  to  visitation. 
The  court  may  permit  counsel  to  be  present  at  the  interview.  The  court  shall 
cause  a  record  of  the  interview  to  be  made  and  to  be  part  of  the  record  in 
the  case. 

(2)  The  court  may  seek  the  advice  of  professional  personnel,  whether  or 
not  employed  by  the  court  on  a  regular  basis.  The  advice  given  shaU  be  in 
writing  and  made  available  by  the  court  to  counsel  upon  request.  Counsel  may 
examine  as  a  witness  any  professional  personnel  consulted  by  the  court. 

History:     En.  48-334  by  Sec.  34,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-334. 

Cross-References  Expert  witness.  Art.  VII,  Montana  Rules  of 

Sittings  of  court  —  when  private,  3-1-313.  Evidence  (see  Title  26,  ch.  10). 

Court  reporters  —  duties,  3-5-603.  What  constitutes  undue  influence,  28-2-407. 
Expert  witnesses'  fees,  26-2-505. 

40-4-215.  Investigations  and  reports.  (1)  In  contested  custody  pro- 
ceedings and  in  other  custody  proceedings  if  a  parent  or  the  child's  custodian 


97 


40-4-216  FAMILY  LAW  48 

80  requests,  the  court  may  order  an  investigation  and  report  concerning  custo- 
dial arrangements  for  the  child.  If  the  court  orders  the  department  of  family 
services  to  conduct  the  investigation,  the  department  may  charge  a  reasonable 
fee.  The  department  shall  waive  the  fee  for  conducting  the  investigation  if  the 
parent  or  the  child's  custodian  requesting  the  investigation  is  a  recipient  of 
aid  to  families  with  dependent  children,  food  stamps,  or  general  relief  bene- 
fits. The  cost  of  the  investigation  and  report  shall  be  paid  according  to  the 
final  order. 

(2)  In  preparing  his  report  concerning  a  child,  the  investigator  may  con- 
sult any  person  who  may  have  information  about  the  child  and  his  potential 
custodial  arrangements.  Upon  order  of  the  court,  the  investigator  may  refer 
the  child  to  professional  personnel  for  diagnosis.  The  investigator  may  consult 
with  and  obtain  information  from  medical,  psychiatric,  or  other  expert  per- 
sons who  have  served  the  child  in  the  past  without  obtaining  the  consent  of 
the  parent  or  the  child's  custodian;  but  the  child's  consent  must  be  obtained 
if  he  has  reached  the  age  of  16  unless  the  court  finds  that  he  lacks  mental 
capacity  to  consent.  If  the  requirements  of  subsection  (3)  are  fulfilled,  the 
investigator's  report  may  be  received  in  evidence  at  the  hearing. 

(3)  The  court  shall  mail  the  investigator's  report  to  counsel  and  to  any 
party  not  represented  by  counsel  at  least  10  days  prior  to  the  hearing.  The 
investigator  shall  make  available  to  counsel  and  to  any  party  not  represented 
by  counsel  the  investigator's  file  of  underlying  data  and  reports,  complete 
texts  of  diagnostic  reports  made  to  the  investigator  pursuant  to  the  provisions 
of  subsection  (2),  and  the  names  and  addresses  of  all  persons  whom  the  inves- 
tigator has  consulted.  Any  party  to  the  proceeding  may  call  the  investigator 
and  any  person  whom  he  has  consulted  for  cross-examination.  A  party  may 
not  waive  his  right  of  cross-examination  prior  to  the  hearing. 

History:  En.  48-335  by  Sec.  35,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-335;  amd.  Sec.  1,  Ch.  277, 
L.  1981;  amd.  Sec.  I,  Ch.  624,  L.  1987. 

Compiler's  Comments  Social   and  Rehabilitation  Services  to  the 

1987  Amendment:  In  (1)  inserted  second  and      Department  of  Family  Services, 
third  sentences  concerning  fee  and  waiver  of  fee. 

Function  Transfer:  Pursuant  to  sec.  117,  Ch.      Cross-References 
609,  L.  1987,  the  Governor  by  executive  order  Expert  witnesses,  Art.  VII,  Montana  Rules  of 

transferred  the  function  and  authority  con-      Evidence  (see  Title  26.  ch.  10). 
tained  in  this  section  from  the  Department  of  Consent  in  general.  Title  28,  ch.  2,  part  3. 

When  parent  may  bring  action  for  the  exclu- 
sive control  of  the  children  —  decree,  40-6-223. 

40-4-216.  Hearings.  (1)  Custody  proceedings  shall  receive  priority  in 
being  set  for  hearing. 

(2)  The  court  may  tax  as  costs  the  payment  of  necessary  travel  and  other 
expenses  incurred  by  any  person  whose  presence  at  the  hearing  the  court 
deems  necessary  to  determine  the  best  interest  of  the  child. 

(3)  The  court  without  a  jury  shall  determine  questions  of  law  and  fact.  If 
it  finds  that  a  public  hearing  may  be  detrimental  to  the  child's  best  interest, 
the  court  may  exclude  the  public  from  a  custody  hearing  but  may  admit  any 
person  who  has  a  direct  and  legitimate  interest  in  the  particular  case  or  a 
legitimate  educational  or  research  interest  in  the  work  of  the  court. 

(4)  If  the  court  finds  it  necessary  that  the  record  of  any  interview,  report, 
investigation,  or  testimony  in  a  custody  proceeding  be  kept  secret  to  protect 
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the  child's  welfare,  the  court  may  make  an  appropriate  order  sealing  the 
record. 
History:    En.  48-336  by  Sec.  36,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-336. 

Cross-References  Allowable  costs.  Title  25,  ch.  10,  part  2. 

Right  to  know,  Art.  II,  sec.  9,  Mont.  Const.  Costs  —  attorney's  fees,  40-4-1 10. 

Right  of  privacy.  Art.  II,  sec.  10,  Mont.  Const.  Hearings  and  studies  in  another  state  — 

Sittings  of  court  —  when  private,  3-1-313.  orders  to  appear,  40-7-120. 
Costs,  Title  25,  ch.  10.  Priority  of  custody  proceedings,  40-7-125. 

40-4-217.  Visitation.  (1)  A  parent  not  granted  custody  of  the  child  is 
entitled  to  reasonable  visitation  rights  unless  the  court  finds,  after  a  hearing, 
that  visitation  would  endanger  seriously  the  child's  physical,  mental,  moral,  or 
emotional  health. 

(2)  In  a  proceeding  for  dissolution  of  marriage  or  legal  separation,  the 
court  may,  upon  the  petition  of  a  grandparent,  grant  reasonable  visitation 
rights  to  the  grandparent  of  the  child  if  the  court  finds,  after  a  hearing,  that 
the  visitation  would  be  in  the  best  interest  of  the  child. 

(3)  The  court  may  modify  an  order  granting  or  denying  visitation  rights 
whenever  modification  would  serve  the  best  interest  of  the  child;  but  the 
court  shall  not  restrict  a  parent's  visitation  rights  unless  it  finds  that  the  vis- 
itation would  endanger  seriously  the  child's  physical,  mental,  moral,  or  emo- 
tional health. 

(4)  So  long  as  a  noncustodial  parent  who  has  visitation  rights  under  a 
decree  or  a  custody  agreement  remains  a  resident  of  this  state,  a  resident  cus- 
todial parent  shall,  before  changing  the  child's  residence  to  another  state  and 
unless  the  noncustodial  parent  has  given  written  consent,  give  written  notice 
to  the  noncustodial  parent,  as  provided  in  subsection  (5). 

(5)  The  written  notice  required  by  subsection  (4)  must  be  served  person- 
ally or  given  by  certified  mail  not  less  than  30  days  before  the  proposed 
change  in  residence.  Proof  of  service  must  be  filed  with  the  court  that  issued 
the  custody  order.  The  purpose  of  the  notice  is  to  allow  the  noncustodial 
parent  to  seek  a  modification  of  his  visitation  schedule. 

History:  En.  48-337  by  Sec.  37,  Ch.  536.  L.  1975;  R.C.M.  1947,  48-337;  amd.  Sec.  3,  Ch.  17, 
L.  1979;  amd.  Sec.  1,  Ch.  509,  L.  1987. 

Compiler's  Comments  Cross-References 

1987  Amendment:  Inserted  (4)  and  (5).  When  parent  may  bring  action  for  the  exclu- 

sive control  of  children  —  decree,  40-6-223. 
Grandparent  visitation  rights,  40-9-102. 

40-4-218.  Judicial  supervision.  (1)  Except  as  otherwise  agreed  by  the 
parties  in  writing  at  the  time  of  the  custody  decree,  the  custodian  may  deter- 
mine the  child's  upbringing,  including  his  education,  health  care,  and  religious 
training,  unless  the  court  after  hearing  finds,  upon  motion  by  the  noncusto- 
dial parent,  that  in  the  absence  of  a  specific  limitation  of  the  custodian's 
authority,  the  child's  physical  health  would  be  endangered  or  his  emotional 
development  significantly  impaired. 

(2)  If  both  parents  or  all  contestants  agree  to  the  order  or  if  the  court 
finds  that  in  the  absence  of  the  order  the  child's  physical  health  would  be 
endangered  or  his  emotional  development  significantly  impaired,  the  court 
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40-4-220.  Affidavit  practice.  (1)  A  party  seeking  a  temporary  custody 
order  or  modification  of  a  custody  decree  shall  submit,  together  with  his 
moving  papers,  an  affidavit  setting  forth  facts  supporting  the  requested  order 
or  modification  and  shall  give  notice,  together  with  a  copy  of  his  affidavit,  to 
other  parties  to  the  proceeding,  who  may  file  opposing  affidavits.  The  court 
shall  deny  the  motion  unless  it  finds  that  adequate  cause  for  hearing  the 
motion  is  established  by  the  affidavits,  in  which  case  it  shall  set  a  date  for 
hearing  on  an  order  to  show  cause  why  the  requested  order  or  modification 
should  not  be  granted. 

(2)  (a)  A  party  seeking  a  temporary  custody  order  may  request  that  the 
court  grant  a  temporary  assignment  of  custody  ex  parte.  He  shall  so  request 
in  his  moving  papers  and  shall  submit  an  affidavit  showing  that: 

(i)  no  previous  determination  of  custody  has  been  made  by  a  court  and  it 
would  be  in  the  child's  best  interest  under  the  standards  of  40-4-212  if  tempo- 
rary custody  were  placed  with  the  person  designated  by  the  moving  party;  or 

(ii)  although  a  previous  determination  of  custody  has  been  made,  the 
child's  present  environment  endangers  his  physical  or  emotional  health  and 
an  immediate  change  of  custody  would  serve  to  protect  the  child's  physical  or 
emotional  health. 

(b)  If  the  court  finds  from  the  affidavits  submitted  by  the  moving  party 
ihiil  i\  li-inp(iriiry  hhhi^iiiiiciiI  oI  ('imliidy  would  be  in  I. lie  cluld's  bcsl  inlcrcHl 
under  the  standards  of  40-4-212  or  that  the  child's  physical  or  emotional 
health  is  endangered  and  would  be  protected  by  a  temporary  assignment  of 
custody,  the  court  shall  make  an  order  placing  temporary  custody  with  the 
person  designated  by  the  moving  party  or  with  some  other  person  designated 
by  the  court  and  shall  require  all  parties  to  appear  and  show  cause  within  20 
days  from  the  execution  of  the  order  why,  in  the  case  of  a  temporary  order 
issued  under  subsection  (2)(a)(i),  the  temporary  order  should  not  remain  in 
effect  until  further  order  of  court  or,  in  the  case  of  a  temporary  order  issued 
under  subsection  (2)(a)(ii),  the  court  should  not  restore  the  child  to  the  custo- 
dian from  whom  the  child  was  removed  by  the  temporary  order. 

History:  En.  48-340  by  Sec.  40,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-340;  amd.  Sec.  3,  Ch.  410, 
L.  1979. 

Cross-References  Information  under  oath  to  be  submitted  to  the 

Affidavits,  Title  26,  ch.  1 ,  part  10.  court,  40-7- 110. 

When  parent  may  bring  action  for  the  exclu- 
sive control  of  children  —  decree,  40-6-223. 

40-4-221.  Determination  of  custody  upon  death  of  custodial 
parent.  (1)  Upon  the  death  of  a  parent  granted  custody  of  a  child,  custody 
shall  pass  to  the  noncustodial  parent  unless  one  or  more  parties  named  in 
subsection  (2)  request  a  custody  hearing.  The  noncustodial  parent  shall  be  a 
party  in  any  proceeding  brought  under  this  section. 

(2)  Upon  the  death  of  a  parent  granted  custody  of  a  child,  any  of  the  fol- 
lowing parties  may  request  a  custody  hearing  and  seek  custody  of  the  child: 

(a)  the  noncustodial  natural  parent; 

(b)  the  surviving  spouse  of  the  deceased  custodial  parent; 

(c)  a  person  nominated  by  the  will  of  the  deceased  custodial  parent; 

(d)  any  person  nominated  by  the  child  if  the  child  is  at  least  12  years  old; 
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(e)  any  other  person  if  that  person  has  actual  physical  control  over  the 
child; 

(0  any  other  party  whom,  upon  showing  of  good  cause,  the  court  permits 
to  intervene  as  an  interested  party. 

(3)  The  hearing  and  determination  of  custody  shall  be  governed  by  this 
part. 

History:    En.  Sees.  1,  2,  3,  Ch.  127,  L.  1979. 

Cross-References  Remedy  when  parent  dies  without  providing 

Permissive     intervention,     Rule     24(b),      for  support  of  child,  40-6-213. 
M.RCiv.P.  (see  Title  25,  ch.  20).  Custody,  services,  and  earnings  of  child, 

40-6-221. 

40-4-222.     Declaration  of  legislative  intent  —  joint  custody.  The 

legislature  of  the  state  of  Montana  finds  and  declares  that  it  is  the  public 
policy  of  this  state  to  assure  minor  children  frequent  and  continuing  contact 
with  both  parents  after  the  parents  have  separated  or  dissolved  their  marriage 
and  to  encourage  parents  to  share  the  rights  and  responsibilities  of  child  rear- 
ing in  order  to  effect  this  policy.  The  legislature  believes  that  the  district 
courts  of  the  state  of  Montana  have  the  authority  to  award  joint  custody  if 
the  court  finds  joint  custody  in  the  best  interests  of  the  children  in  the  case 
then  before  the  court.  The  intent  of  40-4-222  through  40-4-225  is  to  establish 
certain  guidelines  for  resolution  of  custody  disputes. 
Historj:    En.  Sec.  1,  Ch.  416,  L.  1981. 

Cross-References  When  custody  may  be  awarded  without  disso- 

Best  interests  of  the  child  —  custody  to  father      lution  proceedings,  40-6-224. 

—  legitimation,  40-6-130. 

40-4-223.  Award  of  joint  or  separate  custody.  (1)  In  custody  dis- 
putes involving  both  parents  of  a  minor  child,  the  court  shall  award  custody 
according  to  the  best  interests  of  the  child  as  set  out  in  40-4-212: 

(a)  to  both  parents  jointly;  the  court  shall  inquire  whether  a  joint  custody 
agreement  was  made  knowingly  and  voluntarily;  or 

(b)  to  either  parent.  In  making  an  award  to  either  parent,  the  court  shall 
consider,  along  with  the  factors  set  out  in  40-4-212,  which  parent  is  more 
likely  to  allow  the  child  frequent  and  continuing  contact  with  the  noncusto- 
dial parent  and  may  not  prefer  a  parent  as  custodian  because  of  the  parent's 
sex. 

(2)  In  making  an  award,  the  court  shall  require  the  submission  of  a  plan 
for  the  implementation  of  the  custody  order. 

(3)  In  making  an  award,  the  court  shall  state  in  its  decision  the  reasons 
and  factors  considered  in  making  the  award. 

Histor>:     En.  Sec.  2,  Ch.  416,  L.  1981;  amd.  Sec  2,  Ch.  727,  L.  1985. 

Cross-References  When  custody  may  be  awarded  without  disso- 

Best  interests  of  the  child  —  custody  to  father      lution  proceedings,  40-6-224. 

—  legitimation,  40-6-130.  Preservation  of  documents  for  use  in  other 

states,  40-7-122. 

40-4-224.  Joint  custody  —  modification  —  consultation  with  pro- 
fessionals. (1)  Upon  application  of  either  parent  or  both  parents  for  joint 
custody,  the  court  shall  presume  joint  custody  is  in  the  best  interest  of  a 
minor  child  unless  the  court  finds,  under  the  factors  set  forth  in  40-4-212, 
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that  joint  custody  is  not  in  the  best  interest  of  the  minor  child.  If  the  court 
decUnes  to  enter  an  order  awarding  joint  custody,  the  court  shall  state  in  its 
decision  the  reasons  for  denial  of  an  award  of  joint  custody.  Objection  to  joint 
custody  by  a  parent  seeking  sole  custody  is  not  a  sufficient  basis  for  a  finding 
that  joint  custody  is  not  in  the  best  interest  of  a  child,  nor  is  a  finding  that 
the  parents  are  hostile  to  each  other.  However,  a  finding  that  one  parent 
physically  abused  the  other  parent  or  the  child  is  a  sufficient  basis  for  finding 
that  joint  custody  is  not  in  the  best  interest  of  the  child. 

(2)  For  the  purposes  of  this  section,  "joint  custody"  means  an  order 
awarding  custody  of  the  minor  child  to  both  parents  and  providing  that  the 
physical  custody  and  residency  of  the  child  shall  be  allotted  between  the  par- 
ents in  such  a  way  as  to  assure  the  child  frequent  and  continuing  contact  with 
both  parents.  The  allotment  of  time  between  parties  shall  be  as  equal  as  pos- 
sible; however,  each  case  shall  be  determined  according  to  its  own 
practicalities  with  the  best  interest  of  the  child  as  the  primary  consideration. 

(3)  Any  order  for  joint  custody  may  be  modified  pursuant  to  40-4-219  to 
terminate  the  joint  custody. 

(4)  The  court  may,  at  any  time,  direct  the  parties  to  consult  with  appro- 
priate professionals  for  the  purpose  of  assisting  the  parties  to  formulate  a 
plan  for  implementation  of  the  custody  order  or  to  resolve  any  controversy 
that  has  arisen  in  the  implementation  of  a  plan  for  custody. 

Histor):  En.  Sec.  3,  Ch.  416,  L.  1981;  amd.  Sec.  1,  Ch.  496,  L.  1985;  amd.  Sec.  3,  Ch.  727, 
L.  1985;  amd.  Sec.  2,  Ch.  379,  L.  1987. 

Compiler's  Comments  Cross-References 

1987  Amendment:  In  (1)  inserted  last  sen-  Best  interests  of  the  child  —  custody  to  father 

tence  concerning  parental  abuse:  and  through-      —  legitimation,  40-6-130. 

out  section  substituted  "best  interest"  for  "best  When  custody  may  be  awarded  without  disso- 

interests".  lution  proceedings,  40-6-224. 

Preservation  of  documents  for  use  in  other 
states,  40-7-122. 

40-4-225.  Access  to  records  by  noncustodial  parent.  Notwithstand- 
ing any  other  provision  of  law,  access  to  records  and  information  pertaining 
to  a  minor  child,  including  but  not  limited  to  medical,  dental,  law  enforce- 
ment, and  school  records,  may  not  be  denied  to  a  parent  because  such  parent 
is  not  the  child's  custodial  parent. 

History:     En.  Sec.  4,  Ch.  416,  L.  1981. 

Cross-References  Immunization  record,  20-5-406. 

Right  to  know,  Art.  II,  sec.  9,  Mont.  Const.  Youth  law  enforcement  records,  41-5-602. 

Right  to  privacy.  Art.  II,  sec.  10,  Mont.  Const. 
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11  MARRIAGE  40-1-402 

Part  4 
Validity  of  Marriages  —  Declaration  of  Invalidity 

40-1-401.  Prohibited  marriages.  (1)  The  following  marriages  are  pro- 
hibited: 

(a)  a  marriage  entered  into  prior  to  the  dissolution  of  an  earlier  marriage 
of  one  of  the  parties; 

(b)  a  marriage  between  an  ancestor  and  a  descendant  or  between  a  brother 
and  a  sister,  whether  the  relationship  is  by  the  half  or  the  whole  blood,  or 
between  first  cousins; 

(c)  a  marriage  between  an  uncle  and  a  niece  or  between  an  aunt  and  a 
nephew,  whether  the  relationship  is  by  the  half  or  the  whole  blood. 

(2)  Parties  to  a  marriage  prohibited  under  this  section  who  cohabit  after 
removal  of  the  impediment  are  lawfully  married  as  of  the  date  of  the  removal 
of  the  impediment. 

(3)  Children  bom  of  a  prohibited  marriage  are  legitimate. 
Histon:     En.  48-310  by  Sec.  10,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-310. 

Cross-References  Bigamy,  45-5-611. 

Presumption  of  legitimacy,  26-1-602.  Marrj-ing  a  bigamist,  45-5-612. 

Legitimacy  of  children  born  in  wedlock.  Declaration  of  invalidity  —  vital  statistics, 

40-6-201.  50-15-302. 

Incest,  45-5-507. 

40-1-402.  Declaration  of  invalidity.  (1)  The  district  court  shall  enter 
its  decree  declaring  the  invalidity  of  a  marriage  entered  into  under  the  follow- 
ing circumstances: 

(a)  a  party  lacked  capacity  to  consent  to  the  marriage  at  the  time  the 
marriage  was  entered  into,  either  because  of  mental  incapacity  or  infirmity  or 
because  of  the  influence  of  alcohol,  drugs,  or  other  incapacitating  substances, 
or  a  party  was  induced  to  enter  into  a  marriage  by  force  or  duress  or  by  fraud 
involving  the  essentials  of  marriage; 

(b)  a  party  lacks  the  physical  capacity  to  consummate  the  marriage  by 
sexual  intercourse  and  at  the  time  the  marriage  was  entered  into  the  other 
party  did  not  know  of  the  incapacity; 

(c)  a  party  was  under  the  age  of  16  years  or  was  aged  16  or  17  years  and 
did  not  have  the  consent  of  his  parents  or  guardian  or  judicial  approval;  or 

(d)  the  marriage  is  prohibited. 

(2)  A  declaration  of  invahdity  under  subsections  (l)(a)  through  (l)(c)  may 
be  sought  by  any  of  the  following  persons  and  must  be  commenced  within  the 
times  specified,  but  in  no  event  may  a  declaration  of  invalidity  be  sought  after 
the  death  of  either  party  to  the  marriage: 

(a)  for  lack  of  capacity  to  consent  because  of  mental  incapacity  or  infir- 
mity, no  later  than  1  year  after  the  petitioner  obtained  knowledge  of  the 
described  condition; 

(b)  for  lack  of  capacity  to  consent  because  of  the  influence  of  alcohol, 
drugs,  or  other  incapacitating  substances,  no  later  than  1  year  after  the  peti- 
tioner obtained  knowledge  of  the  described  condition; 

(c)  for  lack  of  capacity  to  consent  because  of  force,  duress,  or  fraud,  no 
later  than  2  years  after  the  petitioner  obtained  knowledge  of  the  described 
condition; 
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(d)  for  the  reason  set  forth  in  subsection  (l)(b),  by  either  party,  no  later 
than  4  years  after  the  petitioner  obtained  knowledge  of  the  described  condi- 
tion; 

(e)  for  the  reason  set  forth  in  subsection  (l)(c),  by  the  underaged  party, 
his  parent  or  guardian,  prior  to  the  time  the  underaged  party  reaches  the  age 
at  which  he  could  have  married  without  satisfying  the  omitted  requirement. 

(3)  A  declaration  of  invalidity  for  the  reason  set  forth  in  subsection  (l)(d) 
may  be  sought  by  either  party,  the  legal  spouse  in  case  of  a  bigamous  mar- 
riage, the  county  attorney,  or  a  child  of  either  party,  at  any  time  prior  to  the 
death  of  one  of  the  parties. 

(4)  Children  born  of  a  marriage  declared  invalid  are  legitimate. 

(5)  Unless  the  court  finds,  after  a  consideration  of  all  relevant  circum- 
stances, including  the  effect  of  a  retroactive  decree  on  third  parties,  that  the 
interests  of  justice  would  be  served  by  making  the  decree  not  retroactive,  it 
shall  declare  the  marriage  invalid  as  of  the  date  of  the  marriage.  The  provi- 
sions of  chapter  4  relating  to  property  rights  of  the  spouses,  maintenance, 
support,  and  custody  of  children  on  dissolution  of  marriage  are  applicable  to 
nonretroactive  decrees  of  invalidity. 

Historj:  En.  48-311  by  Sec.  11,  Ch.  536,  L.  1975;  amd.  Sec.  1,  Ch.  279,  L.  1977;  R.C.M.  1947, 
48-311. 

Cross-References  Judicial  approval,  40-1-213. 

County  Attorney  —  other  duties,  7-4-2717.  Defenses  to  divorce  abolished,  40-4-105. 

Presumption  of  legitimacy,  26-1-602.  Legitimacy  of  children  born  in  wedlock. 

Who  may  contract,  28-2-201.  40-6-201. 

Consent  in  general,  Title  28,  ch.  2,  part  3.  Incest,  45-5-507. 

Circumstances  which  affect  validity  of  appar-  Bigamy,  45-5-611. 

ent  consent.  Title  28,  ch.  2,  part  4.  Marrying  a  bigamist,  45-5-612. 

Proof  of  age  and  medical  certificate  required,  Revocation  of  provision  for  s|}ouse  in  will  by 

40-1-203.  divorce  or  annulment,  72-2-322. 

40-1-403.  Validity  of  common-law  marriage.  Common-law  marriages 
are  not  invalidated  by  this  chapter.  Declarations  of  marriage  pursuant  to 
40-1-311  through  40-1-313,  40-1-323,  and  40-1-324  are  not  invalidated  by  this 
chapter. 

Histor):     En.  48-314  by  Sec.  14,  Ch.  536,  L.  1975;  R.C.M.  1947,  48-314. 

Cross-References 

Presumption  of  marriage,  26-1-602. 

40-1-404.  Putative  spouse.  Any  person  who  has  cohabited  with 
another  to  whom  he  is  not  legally  married  in  the  good-faith  belief  that  he  was 
married  to  that  person  is  a  putative  spouse  until  knowledge  of  the  fact  that 
he  is  not  legally  married  terminates  his  status  and  prevents  acquisition  of  fur- 
ther rights.  A  putative  spouse  acquires  the  rights  conferred  upon  a  legal 
spouse,  including  the  right  to  maintenance  following  termination  of  his  status, 
whether  or  not  the  marriage  is  prohibited  (40-1-401)  or  declared  invalid 
(40-1-402).  If  there  is  a  legal  spouse  or  other  putative  spouses,  rights  acquired 
by  a  putative  spouse  do  not  supersede  the  rights  of  the  legal  spouse  or  those 
acquired  by  other  putative  spouses,  but  the  court  shall  apportion  property, 
maintenance,  and  support  rights  among  the  claimants  as  appropriate  in  the 
circumstances  and  in  the  interests  of  justice. 

History.     En.  48-312  by  Sec.  12,  Ch.  536,  L.  1975;  R.C.M.  1947.  48-312. 
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FAMILY  LAW  ADULT  UNITS 


Unit :   Family  Law 

Lesson  No.  6:   Death  and  the  Law 


Need; 


An  old  saying  indicates  that  nothing  is  certain  but  death 
and  taxes.  Most  people  don't  like  to  talk  about  the 
subject,  particularly  while  they  are  young.  But,  like  so 
many  other  things  that  effect  our  lives,  we  must  make 
certain  preparations  for  that  event.  Wills  and  insurance 
are  but  two  items  that  we  must  consider. 


References : 

Arbetman,  McMahon  &  O'Brien,  (1980),  Street  Law:  A  Course 
in  Practical  Law,  (2nd  Ed.),  West  Publishing  Company, 
St .  Paul,  Minnesota. 

Furlong  and  McMahon,  (1982),  Consumer  Law;  Competencies  in 
Law  and  Citizenship,  West  Publishing  Company,  St.  Paul, 
Minnesota. 

Montana  Codes  Annotated. 

Lesson  Objectives: 

After   successfully  completing  this  lesson  and   the   activities 
associated  with  it,  a  student  will  be  able  to: 

a.  List  the  steps  that  need  to  be  taken  in  preparing  a  will. 

b.  Describe  the  main  features  of  the  different  types  of  wills. 

Interest  Approach: 

Traditionally  suicide  and  euthanasia  have  been  against  the 
law.  Arrange  to  have  a  class  panel  consider  the 
ramifications  of  such  a  law  from  their  prospective. 

Lecture/Discussion  Procedure  &  Content 

Should  suicide  and  A.  In  years  past,  our  society  has 

euthanasia  be  considered         considered  suicide  and  euthan- 
illegal?  asia  to  be  morally  and  legally 

wrong.   Today  some  people  are 
considering  their  position 
because : 
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Lecture/Discussion 


Procedure  &  Content 


1.  Advancements  in  medicine 
can  keep  many  people  alive 
who,  in  the  past,  would  have 
died. 

2.  Sometimes  the  pain  is  so 
great  that  it  does  not  seem 
right  to  keep  the  person 
alive . 

3.  In  some  cases,  recovery  means 
a  life  of  absolute  and  total 
dependence  on  others. 

4.  The  wishes  of  the  individual 
facing  death. 

5.  When  a  person  can  only  be 
kept  alive  by  artificial 
means  . 

Use  the  overhead  entitled,  "The 
Quinlan  Case"  and  discuss  the 
questions  (OH-1 ) . 

The  doctors  had  the  support  of 
the  hospital  ethics  committee. 

1.  The  father  appealed  the  case 
and  the  trial  court's  decision 
was  reversed  because: 

a)  The  guardian  and  family 
desired  it  to  be  done. 

b)  The  doctor  agreed  she 
would  probably  never  come 
out  of  the  coma. 

c)  To  avoid  what  happened  in 
the  Quinlan  case,  some 
people  prepare  a  "living 
will". 

1)  The  will  simply  states 
that  the  person  should 
not  be  kept  alive  only 
by  artificial  means. 

2)  These  are  legally 
binding  in  Montana. 

3)  Show  the  class  the 
example  of  the  Montana 
living  will  (OH-2). 
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Lecture/Discussion  Procedure  &  Content 

C.  what  are  some  other  situations 
where  the  question  of  whether  a 
person  should  be  allowed  to  live 
or  die  must  be  considered? 

1.  A  newborn  baby  who  is 
severely  retarded  or 
physically  handicapped. 

2.  when  elderly  people  are  so 
senile  or  otherwise  unable  to 
decide  for  themselves. 

Have  you  thought  about        a.  A  will:  a  document  in  which  a 
the  importance  of  a  will?        person  tells  how  his  or  her  pro- 
perty should  be  distributed 
after  death. 

B.  Who  should  have  a  will? 

1.  Any  person  who  has  money  or 
property. 

2.  Any  person  who  has  a  family. 

3.  Anyone  who  has  reached  a 
legal  age  (age  of  maturity) 

4.  In   short,   every   person 
should  have  a  will. 

C.  If  a  person  dies  intestate  with- 
out a  will  then: 

1.  All  assets  will  be  dis- 
tributed according  to  the 
laws  of  the  state  of  Montana. 

2.  This  could  result  in  an  in- 
appropriate distribution  of 
your  assets. 

3.  Dying  without  a  will  can 
sometimes  cause  a  hard- 
ship for  the  survivors. 

4.  Review  OH-3,  entitled  "if 
You  Die  Intestate". 

D.  Some  general  features  of  a  will. 
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Lecture/Discussion 


Procedure  &  Content 


1.  Usually  wills  must  be  in 
writing.   Some  states  allow 
for  video-taped  wills. 

2.  Montana  allows  wills  to  be 
in  one's  own  handwriting. 

3.  Some  states,  including 
Montana,  require  at  least 
two  witnesses. 

4.  Most  states  require  one 
spouse  to  provide  for  the 
other  spouse.   If  not,  the 
law  usually  gives  them  an 
elective  share. 

5.  Parents  must  provide  for 
minor  children. 

6.  It  is  best  to  request  the 
services  of  a  lawyer  when 
preparing  a  will. 

7.  A  will  should  name 
guardians  for  very  young 
children . 

E.  Wills  can  be  revoked  by 
physically  destroying  them. 

F.  Wills  can  be  changed  by  adding 

a  codicil  or  an  amendment  to  the 
original  will. 

G.  A  will  should  name  the  executor 
or  personal  representative  for 
the  estate. 

1.  If  none  is  named,  the  court 
appoints  an  administrator. 

2.  The  personal  representative 
usually: 

a)  Arranges  for  the  funeral 
and  burial,  and  pays  the 
bills  with  estate  assets. 

b)  Locates  the  will,  if 
one  exists,  and  delivers 
it  to  the  Clerk  of  the 
Probate  court. 
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Lecture/Discussion 


Procedure  &  Content 


Application; 


c)  Takes  charge  of  all  pro- 
perty for  the  deceased. 

d)  Keeps  records,  files,  and 
pays  all  income,  estate 
and  inheritance  taxes. 

e)  When  approved,  distri- 
butes the  remaining 
assets  to  the  heirs. 


Ask  an  attorney  to  visit  the  class  and  discuss  the 
different  types  of  wills  and  illustrate  the  importance  of 
having  a  will. 


Vocabulary  List  and  Terms: 


living  will 

will 

intestate 

revoke 

executor 

suicide 

euthenasia 


codici 1 

administrator 

probate 

heirs 

guardianship 

personal  representative 

senile 
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OH-1 

Hffl»- -HBN- -^>- -^>- -^B^- -v»- -^^ -V^ -^i- -^p- -^^ -^^ -^K- -H^ -^^ -^K- -i<BK- H^ 

THE  QUINLAN  CASE     t 

One  night,  for  no  apparent  reason,  Karen  Quinlan,  age  22    ■*^ 

STOPPED  breathing  FOR  TWO  15  MINUTE  PERIODS.  ShE  WAS  ij^ 
ADMITTED  TO  A  LOCAL  HOSPITAL,  WHERE  SHE  WAS  PLACED  ON  A  ^^ 
RESPIRATOR  TO  ASSIST  HER  BREATHING.  ShE  WENT  INTO  A  COMA  "^ 
AND  DOCTORS  WHO  EXAMINED  HER  STATED  THAT  SHE  WAS  IN  A 
"vegetative  state"  with  no  ability  TO  REASON  OR  THINK,  ThE 
DOCTORS  CONCLUDED  THAT  THERE  WAS  NO  CHANCE  OF  RECOVERY  AND 
THAT  SHE  COULD  NOT  SURVIVE  IF  SHE  WERE  REMOVED  FROM  THE 
RESPIRATOR. 


■St- 

-^ 

Karen."  The  doctor  refused,  saying  that  her  father  had  no  -i&t^ 

LEGAL  right  TO  MAKE  SUCH  A  DECISION.  Mr .  QuiNLAN  FILED 
SUIT/^D  ASKED  THE  COURT  TO  APPOINT  HIM  KaREN's  GUARDIAN 
FOR  PURPOSES  OF  ORDERING  HER  REMOVED  FROM  THE  RESPIRATOR. 


After  karen  had  been  in  this  condition  for  3h  months,  her 


FATHER,  believing  HER  COMALIKE  CONDITION  WOULD  NEVER  CHANGE, 
asked  the  doctor  AND  THE  HOSPITAL  TO  "STOP  USING  ALL  EXTRA- 
ORDINARY MEASURES,  INCLUDING  THE  USE  OF  A  RESPIRATOR  FOR 


Questions: 

1.  If  you  WERE  Karen's  father,  whould  you  have  tried  to 

HAVE  the  respirator  REMOVED? 

2.  If  YOU  WERE  THE  DOCTOR,  WOULD  YGU  HAVE  REMOVED  THE 
RESPIRATOR  IF  ASKED  TO  DO  SO  BY  THE  FATHER? 

3.  How  DO  MOU  THINK  THE  JUDGE  SHOULD  RULE  IN  THIS  CASE? 
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7J7*-  -*T|^  -Ty*"  "^ 


011-2 


MONTANA 
LIVING  WILL: 


DFCIARATION 

If  I  SHOULD  HAVE  AN  INCURABLE  OR  IRREVERSIBLE  CONDITION 
THAT  WILL  CAUSE  MY  DEATH  WITHIN  A  RELATIVELY  SHORT  TIME,  IT 
IS  MY  DESIRE  THAT  MY  LIFE  NOT  BE  PROLONGED  BY  ADMINISTRATION 
OF  LIFE-SUSTAINING  PROCEDURES.   1f  MY  CONDITION  IS  TERMINAL 
AND  1  AM  UNABLE  TO  PARTICIPATE  IN  DECISIONS  REGARDING  MY 
MEDICAL  TREATMENT,  I  DIRECT  MY  ATTENDING  PHYSICIAN  TO  WITHHOLD 
OR  WITHDRAW  PROCEDURES  THAT  MERELY  PROLONG  THE  DYING  PROCESS 
AND  ARE  NOT  NECESSARY  TO  MY  COMFORT  OR  FREEDOM  FROM 
PAIN. 

It  is  my  INTENTION  THAT  THIS  DECLARATION  SHALL  BE  VALID 

until  revoked  by  me. 

Signed  this  day  of  ,   . 

Signature: 


City.  County,  &  State  of  Residence 


The  declarant  is  known  to  me  and  voluntarily  signed  this 
document  in  my  presence,  or  it  was  signed  by  another  person 
at  the  declarants  s  request. 


WITNESS: 

Address: 


WITNESS: 

Address: 
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OH-3 


If  married  and  you  have  children,  part  of  the  property 

WILL  GO  TO  THE  SURVIVING  SPOUSE  (USUALLY  1/3  OR  1/2) 
AND  PART  TO  THE  CHILDREN. 


I 

WHAT  HAPPENS  IF      t 

YOU  DIE  t 

INTESTATE?  t 

Intestacy  laws  differ  greatly  from  one  state  to  another"?" 
so  IT  IS  important  to  understand  the  law  in  your  state.  In  hAh 
general,  if  a  person  dies  intestate:  T^ 

-«A»- 

If  the  person  who  dies  is  widowed  but  has  children,  the   -4*- 

-A- 

"^  "^  "^  "^  "^^  "4*"  "4*"  "4*"  "^  ■4*' "^ 


children  will  usually  receive  all  the  property. 


If  an  unmarried  person  dies,  any  property  will  go  to 
the  parents.  brothers  and  sisters.  or  other  relatives. 

depending  on  THE  STATE. 


If  a  person  dies  without  a  will  and  without  any  living 

RELATIVES.  ALL  THE  PROPERTY  CAN  GO  TO  THE  STATE. 


Sample  will  worksheet  used  by  author: 


"■ 

J 

CLICHTl                                                                                                   SrOUSEl 

ll<ime  :                                    Name  : 

u 

Adilicss:                               Address: 

City;                    State;         City: 

State: 

Slate  of  Health:                          State  of  Health: 

DIrlhdate:                                BIrtlidate: 

CMILURCII:                Address: 

Date  o(    nirlli: 

CIMIORCII  by 

Prior  Hdrrlage:           Address: 

Dale  of  Olrth: 

RIAL  ESTATE  OUMED  (Attach  legal  Description): 
Type;                                 Location: 

DAIIK  ACtOUinS: 

Dank:                                 Type  of  Account: 

LIFE  INSURANCE  (Single  or  Jointly-Owned): 

Cotiipuny:                       Policy  Anit .  :   Beneficiary: 

AUIOMOOILES: 

Vulilcle  lype/Hake:                        licensed  In: 

r 
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Sample  will  worksheet  used  by  author:     (Page  2) 


J~ 


-2- 


(Wt  II    Workilieet) 


SIOCKS    I    OOIIOS,    IRft'S    (lyps): 


uusnuss  rnortRTY: 


LlftPILIllCS: 
lype: 


Amount ! 


rLnSOIIAL    tterntSLinATIVE/EXECUTOIl: 

(I) 

(2) 

(3) 


GUARuiAii  rofi  union  ciiildreh: 

(I) 

(?) 

(3) 


ITiCWVL  DtvictS  (Tersonal  Property,  etc.)! 


rtCASC    BniNG    THIS    COHTLETED    EOnn    WITH    YCHf    WHEN 
yOV    HAVE    roVR   ArrOlNTHENT   WITH    YOUR    ATTOnNEY. 


llU 


SAIlPLt  HILL: 


J 


This  is  a  sample  will.     Property  goes  to  spouse,  children. 

AND  grandchildren  BY  REPRESENTATION.   flo  TRUST  PROVISIONS. 

Alternate  personal  representatives. 


(LAST  WILL  AND  TESTAMENT  OF  MARY  SMITH) 

I,  (MARY  SMITH)  a  resident  of  (Hill)  County,  Montana,  do 
maka,  publish  and  declare  this  to  be  my  last  will  and  testa- 
ment, hereby  revoking  all  wills  and  codicils  at  any  time 
previously  made  by  me. 

SECTION  l! 

In  my  will  I  refer  to  my  family  and  other  persona  as 
f o  1  lows : 

(My  husband,  John  Smith,  as  John. 
My  daughter,  Jane  Smith,  as  Jane. 
My  son,  David  Smith,  as  David. 

SECTION  2: 


My  Personal  Representative  shall  dispose  of  tangible 
personal  property  in  accordance  with  any  writing  signed  by 
me,  separate  from  my  will.   Except  as  disposed  of  by  such  a 


w 


riting,  I  devise  to  my  (husband,  John)  if  (he)  survives  me, 


all  personal  effects  and  including  all  policies  of  insurance 
relating  to  such  personal  effects;  and  if  (John)  does  not 
survive  me,  I  devise  all  of  such  items  to  my  children  who 
survive  me,  to  be  divided  between  my  surviving  children  by 
my  Personal  Representative,  in  his  absolu*- ?  discretion,  in 
as  nearly  equal  portions  as  may  be  practicd\»\  e  having 


Signature  of  Ilary  Snith 
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SAMPLE  VIILL:  (Page  2) 


reasonable  regard  for  the  personal  preferences  of  my  sur- 
viving chi Idren. 

SECTION  3: 
I  devise  all  of  my  residuary  estate  as  foliowsi 

(a)  To  (John)  If  (he)  survives  me. 

(b)  In  the  event  that  (John)  shall  not  survive  me, 
in  equal  shares  to  such  of  my  children  as  shall  survive  me, 
and  to  the  surviving  children  of  each  deceased  child  of  mine 
by  representation. 

SECTION  4; 
I  hereby  nominate  and  appoint  the  following  as  Personal 
Representatives  of  my  will,  with  one  party  to  act  at  a  time 
and  in  the  following  order;  except  that  if  two  or  more  par- 
ties are  named  to  act  together,  those  parties  able  to  do  so 
shall  act  together: 

(a)  (John. ) 

(b)  (Jane  and  David,  who  are  to  act  together.) 
Each  above  named  party  may  nominate  additional  parties  to 
act;  with  such  nominated  parties  to  act  in  the  event  the 
named  parties  are  unable  to  act.   If  any  party  la  unable  to 
act,  tlie  next  in  order  as  named  or  nominated  shall  be 
appointed  and  act. 

Ml  parties  acting  as  personal  representatives  shall 
have  all  of  the  powers  set  forth  in  this  will.   None  of  the 
above  named  parties  and  no  party  nominated  in  the  manner 


Signature  of  Mary  EiTith 
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SAMPLE  WILL:     (Page  3) 


above  described  shall  be  required  to  give  bond  or  other 

security  for  the  proper  discharge  o£  duties. 

SECTION  5; 

In  my  will  the  following  applies: 

Tlie  term  "personal  eEEects"  Includes  all  furniture, 
Eurnishlngs,  silverware  and  dishes,  objects  of  art, 
jewelry,  wearing  apparel,  and  other  household 
goods,  and  also  automobiles  and  accessories,  owned 
by  me  at  the  time  of  my  death,  together  with  all 
policies  of  Insurance  relating  to  such  Items. 

The  term  "residuary  estate"  includes  all  of  the 
rest,  residue  and  remainder  of  my  estate,  real, 
personal  and  mixed,  wherever  situated,  of  which  I 
may  die  seized  or  possessed,  or  to  which  I  may  be 
entitled  at  the  time  of  my  death. 

SECTION  6: 
I  direct  my  Personal  Representative  to  pay  my  just 
debts,  last  illness  and  funeral  expenses,  and  expenses  of 
administration,  including  inheritance  and  estate  taxes,  if 
any  are  due.   I  authorize  my  Personal  Representative  to 
apportion  all  of  such  above  mentioned  Items,  and  also  all 
inheritance  and  estate  taxes  which  are  payable  with  respect 
to  property  comprising  my  estate  for  such  tax  purposes, 
whether  such  property  passes  under  this  will  or  otherwise, 
among  the  persons  to  whom  such  property  is  devi3ed, 
transferred,  or  to  whom  the  benefit  accrues,  in  order  that 
each  item  of  property  may  be  charged  with  its  fair  portion 
o£  sucli  expenses,  costs  and  taxes. 


Signature  of  flary  Smith 
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SECTION  7; 

The  Personal  Representative  shall  have  all  of  the  powers 
granted  to  personal  representatives  by  the  Montana  Uniform 
Probate  Code. 

I,  the  testatrix,  sign  my  name  to  this  instrument  this 

day  of  ,  ^,    and  being 

first  duly  sworn,  do  hereby  declare  to  the  undersigned 
authority  that  I  sign  and  execute  this  instrument  as  my  last 
will  and  that  I  sign  it  willingly,  that  I  execute  it  as  my 
free  and  voluntary  act  for  the  purposes  therein  expressed, 
and  that  I  am  18  years  of  age  or  older,  of  sound  mind,  and 
under  no  constraint  or  undue  influence. 


Testatrix 


We,     and 


the  witnesses,  sign  our  names  to  this  instrument,  being 
first  duly  sworn,  and  do  hereby  declare  to  the  undersigned 
authority  that  the  testatrix  signs  and  executes  this 
instrument  as  her  last  will  and  that  she  signs  it  willingly, 
and  that  each  of  us,  in  the  presence  and  hearing  of  the 
testatrix,  hereby  signs  this  will  as  witness  to  the 
testatrix's  signing,  and  that  to  the  best  of  our  knowledge 
the  testatrix  is  18  years  of  age  or  older,  of  sound  mind, 


Signature  of  flaxy  Snath 
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and  under  no  constraint  or  undue  influence. 


Witness 


Witness 


STATE  OF  MONTANA    ) 

t  ss . 
County  of  ) 

Subscribed,  sworn  to,  and  acknowledged  before  me  by  the 

above-named  testatrix,  and  subscribed  and  sworn  to  before  me 

by  the  above-named  witnesses,  this  day  of 


Notary  Public  for  the  State  of  Montana 
(NOTARIAL  SEAL)        Residing  at  Havre,  Montana 

My  commission  expires  
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